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THE APPELLATE COURTS OF THE EMPIRE. 


‘“TI\HE man,” once wrote a great thinker, “ who acts on one 

maxim only is a pedant, and spoils things for 
himself and others.” There are many applications of this 
excellent proposition. I am going to take it as my text 
to-night in the discourse which you have been so good as 
to come to hear. No single maxim, perhaps not any maxim, 
has prevailed in the minds of the founders of the two great 
tribunals of our Empire of which I have to speak. No 
Bentham, no Austin, no man of merely abstract mind would 
ever have devised or been able to create them. They 
are only to be understood by the observer who bears in mind 
the indefinable character of the unwritten and developing 
constitution our people live under at home and in their 
colonies, constitutions which have been moulded by other 
hands than those of philosophers, and by other forces than 
movements of troops and declarations of legislative bodies. 
Most of our judicial institutions, and particularly these two 
ereat tribunals, illustrate the truth which has of late become 
so apparent to our historians, that the bulk of the forces 
which operate to balance and change the political and social 
conditions of a people like the British has always operated, 
and must always have operated from within rather than from 
without. Of these inward forces, some, such as religion, are 
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more apparent than others. The action of what, using the 
word in a very wide sense, may be called education is more 
subtle but hardly less far-reaching. But religion and educa- 
tion do not complete the list. I have chosen as the topic of 
the address, which you have been so good as to honour me 
with an invitation to deliver to-night, a part of the machinery 
of a third, if more subtle than even education, hardly less 
potent,—the administration of justice, and the administration 
of justice on its Imperial side. I hope to show you that this 
constitutes a real and most important portion of the silken 
bands which, with so little friction, hold our great Empire 
together. Its action is often misunderstood. It is apt to be 
looked upon as a mere means of declaring, without altering, 
the existing law and constitution. But that is a narrow 
view, and mischievous pedantry when the attempt is made to 
enforce it in practice. Fortunately for us all, as may be held 
even by the most devout believer in representative institu- 
tions, the law-changing functions of our great Imperial 
tribunals are so little observed and attract so little attention 
at the hands of those who love to apply abstract conceptions 
to Imperial problems, that they have been suffered to operate 
unchecked. The result has been an important chapter in the 
history of the development of an unwritten constitution. 
The justice of the Sovereign, the fountain in theory of all our 
justice, would inevitably, had it been administered by 
tribunals acting under the direct influence of the policy of 
Her ministers for the time being, have become suspect. But 
it has rarely been so administered. Governments fortunately 
have had lent to them but little power of meddling with it. 
The examples to the contrary, the English Star Chamber and 
the Scots Privy Council, have long since ended a _ brief 
and inglorious career of intermeddling with judicial affairs. 
Incidents beyond our seas, like the trial of Nuncomar by 
Sir Elijah Impey, have been but few, and if they occurred 
to-day that far-reaching engine of Imperial justice, the 
Judicial Committee of the Privy Council, would relentlessly 
deal with them. As showing the faith in this body, which 
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has been inspired into our distant peoples, it is told of a 
traveller who had penetrated into a remote part of India that 
he found the natives offering up a sacrifice to a far-off but 
all-powerful god who had just restored to the tribe the land 
which the Government of the day had taken from it. He 
asked the name of the god. The reply was: “We know 
nothing of him but that he is a good god, and that his name 
is the Judicial Committee of the Privy Council.” The sense 
of the presence of sure and effective justice which this 
body has come to inspire is something which we as Britons 
may boast of. It examines impartially the legality of the 
actions of the Queen’s meanest subject and the Queen’s 
Imperial Government. I have myself witnessed cases when 
appeal was brought against the constitutionality of an order 
made by the Queen in Council, advised, of course, by an 
Imperial Ministry, to the Queen in Council. The Judicial 
Committee has reported that the Appeal should be allowed, 
and the order in Council quashed, as easily as if it had been 
dealing with the judgment of a Colonial County Court. 

Such a spirit of fearless justice is of course the outcome 
of the calibre of the men who have sat in the tribunal. That 
tribunal has not been at all times equally strong. But, in the 
main, the spirit of the great judges who have from time to time 
presided over it has inspired their successors. Names like 
those of Mansfield, of Grant, of Kingsdown, of Cairns, and of 
Selborne will always be associated with its history. And here 
I pause for a moment. It is with the deepest sadness and 
profoundest sense of the loss, not merely to Great Britain but 
to the Empire, that I recall the fact that William Lord 
Watson will sit there no more. I am indulging in no 
panegyric inspired by mere personal regard for a great judge 
whom I was privileged to know, when I say that he had 
rendered more services to the Empire than many a dis- 
tinguished statesman. Those who have followed closely the 
recent history of Canada know and can illustrate what I mean. 
In 1867 Lord Carnarvon passed his Confederation Act, which 
created a constitution in accordance with resolutions passed in 
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the various parts of Canada. Under this constitution there 
was to be a Central Parliament and Executive at Ottawa to 
deal with the general affairs of Canada, and parliaments and 
executives in the provinces which should deal with provincial 
matters. ‘The people of the Colony, who were suspicious of 
interference from Downing Street, also obtained power to 
ereate a Supreme Court for Canada, which should settle 
any constitutional questions that might arise, the intention 
being to get rid as far as possible of the Privy Council as a 
Canadian Court of Appeal. This Court was not set up for 
some years, but when it was it began to produce a very 
different effect in the Colony from that which was intended. 
The judges took, or were supposed to take, the view that the 
meaning of the Confederation Act was that the largest inter- 
pretation was to be put upon the powers of the Central or 
Dominion Government, and the smallest on those of the 
Provinces. About twenty years ago a series of decisions 
were given by the Supreme Court of Canada which certainly 
gave colour to this view. There was alarm in the provinces, 
and the result was a succession of appeals to the Queen 
for which special leave was obtained from the Privy Council. 
I well remember the circumstances of these cases, for it 
so happened that, when a junior, I was taken into them 
on behalf of Ontario, which bore the brunt of the 
struggle with the Dominion before the Privy Council. 
So important were they deemed in Canada that the pro- 
vincial Prime Ministers used to come over to argue in 
person with the assistance of English counsel. Almost 
from the first Lord Watson took the lead in the decision 
of these appeals. He worked out a different view of 
the Canadian Constitution from that which had been fore- 
shadowed by the Canadian Courts. He filled in the skeleton 
which the Confederation Act had established, and in large 
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measure shaped the growth of the fibre which grew round it. | 
He established the independence of the provinces and of their | 
executives. He settled the burning controversies as to the 





Liquor Laws, and as to which Government, Dominion or Pro- 
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vincial, had the title to gold and silver. His name will be long 
and gratefully remembered by Canadian Statesmen. It is 
difficult to realise that he is gone. He was the Privy Council 
Judge par excellence. His mind was wholly free from any 
tendency to technicality, and he never failed to endeavour to 
interpret the law according to the spirit of the jurisprudence 
of the Colony from which the appeal came. If it was a Cape 
appeal, he was a Roman Dutch lawyer; if it was Indian 
case of adoption, he entered into the religious reasons for the 
rule to be applied. If it was a Quebec case of substitution 
under the old French code, or a Jersey appeal about the 


Custom of Normandy, it was just the same. 


He imported 


uone of the prejudices of the Scotch or English lawyer. In 
the House of Lords he was just as striking, whether it was 
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a Scotch appeal, or an English case about some abstruse ques- 


tion of real property law, he was a great judge. 


For you his 


name will go down to posterity coupled with those of your 
great Scottish lawyers, the men of whom Inglis was the type. 
For us in England he will be recalled as one of the most 
superb judges that ever sat in the House of Lords. But the 
greatest memory of him will, to my mind, be that which 
must long be preserved in the distant Colonies of the 
Empire, for which he was the embodiment, not only of a 
great legal intellect, but of absolute freedom from partisan- 


ship, and of a passionate love of justice. 


I have lingered over the great name of one who is, 
alas, no more, because I feel that in Lord Watson we have 
the ideal of what a judge of the Empire ought to be. 
Whether he sits in the House of Lords, or in the Privy 
Council, a man in that position wields enormous influence. 
He not only decides particular cases, Such is the weight of 
the decision of this Court, that its spirit extends far beyond 
its letter, and it moulds and makes, as well as interprets the 
law. How much this has been the case with the House of 
Lords, you who are Scottish lawyers know. Its history as a 
Scottish tribunal of appeal has been an illustration on a great 


scale of the truth that fine legal intelligence, even in a com- 
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paratively unfumiliar field, is better than the understanding 
whose main qualification is only special knowledge. The 
jurisprudence of all countries is much the same in its funda- 
mental principles. Strip it of its technical terminology, and 
the differences in great measure disappear. The master 
of legal principle who has a mind large enough to be 
free from provincialism is, therefore, in all cases the best kind 
of judge. What he does not know he sets in its proper 
place and proportion, as he gathers it from the argument. 
This is why the decisions of men like Eldon, Cairns, and 
Selborne, even on technical questions of Scots conveyancing, 
have been so well received in the Court of Session. This is 
why a great judge like Watson could rule the local tribunals 
of the Empire. The reports of the decisions of the House of 
Lords in Scotch appeals are full of valuable illustrations of 
this truth. I remember as a student being puzzled with an 
English bankruptey decision of Lord Eldon’s, which had laid 
down what was supposed to be the principle of justice in cases 
when the drawer and acceptor of a bill of exchange had both 
gone bankrupt. No English lawyer dared to question what 
Lord Eldon was supposed to have decided in Ex parte 
Waring, and it was treated as binding in all the English 
Courts. But the same question arose in Scotland, and the 
great Scotch banks carried the point to the House of Lords. 
There it turned out that Lord Eldon had been either mis- 
reported or misunderstood. ‘The rule in Ex parte Waring 
was put aside, and he would be a rash man to-day who gave 
an opinion that, Lord Eldon and Ex parte Waring notwith- 
standing, the English law was really different from what the 
House of Lords has declared to be that of Scotland. The Orr 
Ewing case may be mentioned as a further illustration of the 
same process. On the other side, I think I may suggest that 
the Scottish law of the construction of wills, so far as the prin- 
ciples of vesting are concerned, has not suffered from those 
decisions of the House of Lords, beginning with Young v. 
Robertson, which have brushed aside supposed technicalities, 
and made the rules in the main the same for both countries. 
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If this has been strikingly the benefit of a great tribunal 
of appeal shared in common by Scotland, England, and 
[reland, it has been not less strikingly so in the case of 
the Colonies. It is not too much to say that the judgments 
of the Privy Council have been of enormous influence in 
guiding and educating the Colonial Courts. The power of 
appeal to a very strong tribunal has kept these Courts up to 
this mark, and caused them to take increasing trouble over 
the reasons for their decisions. 

The extent to which the two great tribunals have been 
of value in interpreting the law in a liberal spirit, and not 
less in moulding and assimilating its various systems, suggests 
other considerations. The Empire has developed enormously 
within the last few years. The Colonies show a desire for 
closer relations with the mother country. Already they have 
manifested this desire as regards the administration of justice, 
by accepting the invitation given them under the Bill which 
Lord Rosebery introduced, and which Mr. Chamberlain 
finally passed into law, to send three representative judges to 
sit in the Privy Council. In the last three years Sir Henry 
Strong, the Chief Justice of Canada; Sir Henry de Villiers, 
the Chief Justice of the Cape; and Sir Samuel Way, one of 
the Australasian Chief Justices, have, from time to time, 
sat as the representatives in the Imperial Tribunal, of these 
parts of the Empire. But why should the Judicial 
Committee of the Privy Council be any longer allowed to 
remain separate from the Judicial Committee of the House of 
Lords? There are four law lords with life peerages who sit 
in the House of Lords as representatives of England, Scotland, 
and Ireland. Why should not the three Colonial members of 
the Privy Council be made life peers, and added to the 
House of Lords? Why should not this step be followed by 
the fusion of the two Committees, which would then consist of 
substantially the same members? There would, in that case, 
be one great Imperial. Tribunal. If I were a person of 
influence 1 would cause it to sit always in the House of Lords 
instead of let its members sit, as they now do when they 
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represent the Privy Council, in a shabby room up a dirty 
staircase off Downing Street. I would give the Colonial Law 
Lords, out of the Imperial Treasury, a modest salary, say 
£2000 a-piece, for their general services, and leave their 
Colonies to find the balance which was requisite to enable 
them to maintain a sufficient social dignity. I would so 
arrange the sittings, which should extend from, say the end 
of October to the beginning of August, as to enable the 
representatives of the Colonies to return to their homes if 
they desired it, for that portion of the year during which 
appeals from their particular colonies were not being taken, 
and to render public services there. .The new Tribunal would 
generally sit as one, but it might divide itself, and sit in 
divisions to dispose of the less important cases. It would be 
so strong that, if a Scotch or English judge in Edinburgh or 
London was incapacitated by illness, the law lord might come 
down and take his place temporarily, as do the English Chan- 
cellors and ex-Chancellors in the English Court of Appeal. 
Such a reform would make possible a really great Tribunal, 
worthy of the glories of the greatest Empire the world has ever 
seen. It would form a strong link in the binding together 
of that Empire, for the Colonies, the groups of which would 
have sent representatives to it, would naturally feel it to be 
in part their own possession. I[t would be a real step towards 
the only kind of Imperial federation which seems possible ; 
that which can be brought about naturally and without 
artificial pressure. It would give a new position to the 
House of Lords. The three Colonial Law Lords would sit 
there for all purposes, and would be, on occasions, spokesmen 
of the people they represented. They would carry to these 
people ideas and experiences which were to be gained in the 
Mother Country alone. They would, on the other hand, 
tell us of the working out of experiments made in lands 
where the possibilities of reform were less restrained by 
tradition than is the case here. Above all this they would 
form the nucleus of a non-party element in the House of 
Lords, an element the introduction of which might be the 






































ibaa 








te 
| 
= 
as 
# 
M4 


Se 





















COURTS OF THE EMPIRE. 





THE APPELLATE 





precursor of further changes in the composition of that 
House. That representatives of the colonies should, on the 
invitation of the Queen, sit in the Upper Chamber of the 
Imperial Parliament is no new or startling idea, and the 
re-organisation of the supreme tribunals of appeal—a 
re-organisation which is really matter more of form than of 
substance, affords a natural opportunity for a first step in 
this direction. 

But | did not come here to-night to talk of anything 
even verging on a problem of Imperial politics. You and I, 
as lawyers, are concerned primarily to desire that our sup- 
reme tribunals should be of a calibre the finest and a dignity 
the highest that we can make them. Imperialism of this 
kind is beyond party controversy, and with us the only 
question ought to be how we may most completely carry the 
colonies with us. After all this is not so simple a matter as 
it seems. I have already mentioned that only a few years 
since the Parliament of Canada did, what as the Parliament of 
a self-governing colony it was entitled to do, set up a 
Supreme Court of Appeal at Ottawa, with the intention 
of abolishing for all practical purposes the appeal to the 
Queen in Council. It turned out that they had been in 
advance of public opinion, and as, in the statute setting up 
the Court, no such express words had been used as were 
necessary if the prerogative right of the Crown, as the 
ultimate tribunal of appeal, was to be taken away, the Judicial 
Committee decided that the appeal to them still lay. That 
time we were more fortunate than we ought to have been, 
considering the littleness of the public interest at home in 
the Judicial Committee. ‘To-day we are face to face with a 
danger of the same sort. The new federal proposals for the 
Australasian Colonies at first were intended to abolish the 
appeal, and in their present form may greatly restrict it. 
It is to be hoped that these proposals will not, in the final 
form in which they become law, be found to go as far as 
some seem to have desired them to do. But this can only 
be averted by making our Australasian Colonies feel that 
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we offer them the finest Court of Ultimate Appeal that 
the Empire can produce, and by, as I hold, giving them a 
part to play in its constitution. As a faithful Imperialist 
my heart rather sinks when I go to argue an Australian 
Appeal at Downing Street, in which I know that there 
is keen interest in the Colony, and see only a scratch 
collection of three members of the Judicial Committee 
sitting at the green table, the others having been drafted 
away to recruit the judicial quorum for the day in the 
House of Lords. The public would not permit this if 
they only knew what was at stake at this moment, and 
both the present and the late Lord Chancellor have struggled 
hard to remedy what the Treasury, driven by the public, 
alone can effectually remedy. 

There is another aspect in which lack of general interest 
in the Judicial Committee is most undesirable. That Com- 
mittee has often questions of international and constitutional 
law of the gravest moment to determine, and it is not only 
of political, but of national importance that these should be 
resolved with the aid of the full strength of the Court. 
I will mention some instances. A short time ago the case of 
Cook v. Sir John Gordon Sprigg(a) came before the Privy 
Council, on appeal from the Cape. The appellants were 
grantees from a native called Sigcau, who was paramount 
chief of Pondoland, of certain concessions. Pondoland 
was annexed by the Crown, and Cook, the grantee of the 
concessions, sued to have his rights under it recognised. 
It was argued that by the ordinary and well-known 
principles of international law, property must be respected 
by the sovereign who annexes cession, and assumes the 
duties and legal responsibilities of the former sovereign 
with respect to private property within the ceded territory. 
But it was decided that, admitting this to be true, no 
municipal tribunal had authority to enforce such an obliga- 
tion, and that, even if there had been an express bargain 
between the two potentates, diplomatic pressure was the 
i. (a) [1899] A.C. 572. 
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only remedy. Now I am not criticising this decision when 
I say that it is as startling as it is momentous. Grotius 
might well turn in his grave at such a refusal to recognise 
an integral part of the jus gentiwm as enforceable by a 
Court of Justice. The point is that to hold, rightly or other- 
wise, that if a wrong had been committed, it was a wrong 
for which the Courts could not take cognisance of any 
remedy, was to lay down a proposition as important, politi- 
cally, as it was far reaching in its consequences. 

I will give one or two other instances of the wideness of the 
range of the influence of this tribunal. In the course of the 
debates on the Death Duties Act in the House of Lords in 
1894, the question arose as to what were the constitutional 
powers of the House of amending or rejecting the bill, which 
was of course a money bill. To some extent the question 
was admittedly covered by resolutions, which had been 
passed in the end of the seventeenth, and the beginning of 
the eighteenth centuries, by the House of Commons, and 
accepted by the House of Lords. To a less clear extent a 
further limitation on the constitutional power of the latter 
Chamber in regard to money bills, had been established by 
the resolutions of the Commons, acquiesced in by the 
Lords, passed by Lord Palmerston’s Government, after the 
rejection by the Lords, of the Paper Duties Bill of 1860. 
It turned out in the course of the debate of 1894, that the 
question of the extent of these limits had been referred by 
one of the Australian Colonies to the Queen in Council, and 
that the members of the Judicial Committee had given a 
ruling on it. ‘The point had arisen in regard to the powers 
of the Upper Chamber of the Colony over money bills, and 
the Privy Council advised that the theoretical power of 
amendment, which undoubtedly existed as a mere matter of 
law, could not constitutionally be exercised at all, and that 
the power of rejection in toto was subject to grave constitu- 
tional restrictions. 

Another instance of the same sort of quasi-political pro- 
cedure arose in a case, not reported, but in which I was 
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engaged as counsel in 1883. The Judicial Committee pre- 
sided over by Lord Chancellor Selborne, had to settle the 
boundaries between various Provinces of Canada and the 
unorganised territories which are under Dominion control. 
The enquiry. was very complicated, but finally the Lord 
Chancellor intimated that the Committee was in a position to 
give its decision. Counsel proposed, following what would 
undoubtedly have been the true principle a few years previ- 
ously, that as the fixing of boundaries was within the Pre- 
rogative of the Crown, the decision should receive effect by 
an order in Council. But the Lord Chancellor intimated that 
the Committee considered that the growth of the power of 
Parliament made it proper that the new boundaries should be 
laid down, not by a Prerogative Act, but by an Act of Parlia- 
ment itself. 

I will trouble you only with one more case. Some years 
ago a prisoner in the Island of Jersey was sentenced by the 
Jersey Courts to death. She turned out to be a French 
subject, and it was deemed advisable by the Imperial 
Government, instead of carrying out the sentence, to hand 
her over to the French authorities. The Jersey authorities 
refused to agree. The Board which controlled the Jersey, 
prison had a majority who sided with the Island. The 
Imperial Government had great difficulty in getting hold of 
and releasing the prisoner, and to prevent a recurrence of 
this difficulty, an Order in Council was, on the advice 
of the Secretary of State, made repealing a provision of 
an old Act of the Jersey States or Parliament, and 
securing to the Imperial Government a majority on the 
Prison Board. The Island appealed to the Queen in Council 
against the order of the Queen in Council. A special 
judicial committee, very strongly manned, sat to consider 
the question, which proved to be one of immense historical 
and constitutional interest. It was this. As you know, 
the Channel Islands are the last fragment remaining, since 
King John lost the rest, of the old Duchy of Normandy, 
and are held by the Queen as Duchess of Normandy. Now 
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undoubtedly the Queen is only a constitutional monarch in 
so far as she is Queen of England. That is to say, the old 
struggles between the Crown and the Parliaments of our 
forefathers had established the right of Parliament to with- 
hold supplies, and finally to restrain the Crown from legislat- 
ing excepting with the advice and consent of Parliament. 
3ut there had been no such struggles in the Duchy of 
Normandy, and two eminent historians, Mr. Freeman and 
Mr. Palgrave, had quarrelled over the very point which now 
came before the Privy Council, the night of a Norman Duke 
before the Conquest to legislate without the advice and con- 
sent of his Curia, the body from which the States of Jersey 
had inherited their traditions. The law officers argued the 
case for the Imperial Government, and it fell to myself to 
open the attack on the Order in Council for the Island. 
We had prepared, with much assistance, elaborate collections 
of historical materials on both sides. This ponderous collec- 
tion of charters and other documents forms, by the way, a 
unique source of information, available to-day for anyone 
which cares to undertake to write the constitutional history of 
the Channel Islands. I opened my case on three grounds :— 
First, That Duke Rollo and the predecessors of William the 
Conqueror could be shown, from the fresh materials which 
our experts had collected, to have legislated only with the 
advice and consent of the Curia, and that, therefore, Queen 
Victoria must be presumed incapable of constitutionally 
repealing an Act of the Jersey States or Parliament without 
the advice and consent of that Parliament. Secondly, That 
although there had been no struggles over supplies in the 
history of the relations of the Crown to the people of the 
Channel Islands, there had been a series of charters extending 
the powers of self-government of the people, given after 
each war of England with France, as a reward for the 
assistance of the islanders, and that this had had an analo- 
gous constitutional effect. Thirdly, That the new Order in 
Council was a breach of an understanding come to between 
the Government of Lord Melbourne and the authorities of 
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the Island fifty years before. The case was heard by the 
most imposing tribunal [ ever argued before. The Prime 
Minister, the Lord Chancellor, two Ex-Chancellors, four law 
Lords, a Bishop, and two lay Privy Councillors, were the 
Judges. In the end they advised Her Majesty to quash her 
own Order in Council, on the third ground, that it had been 
a breach of the old understanding, and, after the fashion of 
concrete-minded Britons, hinted, not obscurely, that they 
should be very angry if the law officers pressed them to 
decide at all the great constitutional question whether the 
monarchy in the Channel Islands was a limited one. Lord 
Watson, indeed, bluntly indicated that he should decide 
nothing of the sort. Needless to relate, the islanders went 
away much impressed with the impartiality of the Queen’s 
great tribunal. ‘There isa report of this case in the State trials, 
but, oddly enough, the newspapers of the time missed it. 

I have said enough in the course of these observations, 
to indicate to you my own strong conviction that the 
judicial functions of the Privy Council have attracted less 
attention at the hands of our rulers than they ought. There 
is a larger conception of Imperialism than that which forms a 
party cry at elections. This larger conception of Imperialism 
is less controversial but not less far-reaching. It recognises 
in the Crown, and in the system of Imperial defence, great 
features of our existence as an Empire. But it refuses to 
recognise in these the only features of that existence which 
demand attention. It may be that in the sphere of educa- 
tion, in the foundation which some are at present endeay- 
ouring to compass of an Imperial University, a new link 
will soon be found. But this at least Imperialists, such as 
I own myself desirous of being reckoned, hold to be certain, 
that in the administration of justice, and in the existence of 
a great but scantily recognised central tribunal, we have 
one of the most real bonds that can hold together the 
distant parts of the Queen’s dominions in those relations 
which only a common heritage can give. 

R. B, HALDANE. 
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HE Sheriffs office in Scotland has developed largely on 
the judicial side, while it has not parted with those 
executive and administrative functions which have more 
extensively increased in England. When County Courts 
were established in England, the judicial character of the 
English Sheriffs office had been so far forgotten in its 
executive and ceremonial duties, that no one proposed to 
attach judicial duties to the ancient oftice of Sheriff. On 
the other hand, County Court judges were appointed who, 
along with local or district registrars, now possess, but only 
to a limited extent, the jurisdiction vested in the Sheriff- 
Courts of Scotland. 

Justices have never exercised in Scotland, as they did 
and do in England, any material part of the local jurisdiction 
of the county. The Court of Quarter Sessions in England 
with its criminal jurisdiction, formerly including jury trials 
in many offences punishable by penal servitude, has never 
existed in Scotland, where the justices, whether in petty or 
general sessions, may not unfairly be described as a waning 
authority, whose jurisdiction unless where it is privative by 
statute, is falling gradually into disuse. Their whole juris- 
diction, civil and criminal, might be transferred to the 
Sheriffs (as has been done already in part by statute) with 
the entire assent of the public. ‘The licensing jurisdiction 
of the justices also is a matter which probably may not long 
remain with them, though it may not pass to the Sheriffs. 

The Burgh Courts, in like manner, have not been able to 
hold their own with the Sheriff-Courts. Thus, more than 
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half a century ago, the Burgh Court of Glasgow exercised, 
with much approval, the extensive jurisdiction which belongs 
to it, as likewise to the Courts of other royal burghs in 
Scotland, to this day; but no one would dream of reviving 
the Burgh Courts. 

While the Sheriff's office had become in some cases 
hereditary in Scotland, it was the rule, even before 1747, that 
the titular Sheriff should discharge his judicial functions by a 
qualified depute. At the abolition of the heritable jurisdic- 
tions (20 George II. ¢. 43) in the middle of last century, 
the principle of the reform then effected was to entrust the 
Sheriff’s jurisdiction in all cases to a trained lawyer, and to 
leave him to perform the judicial and executive work of his 
county with the aid of a resident magistrate as Sheriff- 
Substitute, whom he appointed, paid, and dismissed at 
pleasure. Appointments to the ottice of High Sheriff or 
Principal Sheriff were forbidden for more than one year ; 
and as such officer was also forbidden to judge in any cause, 
and all his.other powers went to the new Sheriffs, it is not 
surprising that the High Sheriff is unknown in Scotland. 
In 1787 the Sheriff-Substitutes were paid by the Crown, 
and in 1838 ceased to be removable by the Sheriff. In 
1877 the power of appointment of the ordinary resident 
Sheriff-Substitute was taken from the Sheriffs and given to 
the Crown, leaving to the Sheriff, as historically and practi- 
cally head of each group, his power of appointing unpaid or 
honorary substitutes. 

There can be no doubt, it is thought, that the Sheriff- 
Courts as presently constituted are the growing Courts in 
Scotland, approved and trusted by the public. Since the 
Act of 1870, at any rate, there are no Sheriffs-Depute in the 
ceases referred to by that Act, each of the Sheriffdoms then 
established by combinations of counties being new creations, 
with statutory titles for the working Sheriffs. As regards 
emoluments the law is contained in the Sheriff-Courts Act of 
1853 (sect. 37). The minimum salary for a Sheriff is thereby 
fixed at £500, but there is no maximum fixed. The same 
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Act fixes a minimum of £500, and a maximum of £1000 for 
Sheriff-Substitutes, except as regards Glasgow and Edinburgh 
Courts, which, as to salaries, are regulated by special Acts. 
The extraordinary exclusion of Sheriffs and Sheriff-Substitutes 
from any allowance for travelling expenses is supposed to be 
founded on a Royal Warrant of 1854. Such expenses are 
exceptionally allowed in some cases, as in section 51 of the 
Lands Clauses Act of 1845 (repealed as to fees by section 12 
of the Sheriff Courts Act 1877), and also in section 43 of the 
Hlections (Scotland) Corrupt and Illegal Practices Act 1890. 


I.—SHERIFF-SUBSTITUTES. 


As regards this question of emoluments, there is much 
reason in the movement now made on behalf of the Sheriff- 
Substitutes as a body for increase of their salaries. It may be 
suggested on this subject that since the change of 1877 the 
central or imperial authorities are in the position (which the 


Sheriffs were not) of being able to treat the Sheriff-Substitutes 
of the country as a whole, and as forming a special branch of 
the public judicial service. Their distinguishing character- 
istic is that they should be resident and local. The nation 
provides in them for each county, whether part of a new 
statutory Sheriffdom or not, a resident trained magistrate, 
who is available to grant warrants, to confer with the other 
county authorities in cases of apprehended riot, disturbance, 
or other emergencies, and to give decrees in civil or pronounce 
sentences in criminal cases at fixed headquarters. They 
should be as little as possible away from their county towns, 
and they should not be expected to rely habitually on 
resident honorary substitutes to take their places. The 
services of resident honorary substitutes are, at least in some 
counties, too often invoked beyond their proper purpose of 
discharging incidental and formal duties when the resident 
Sheriff-Substitute is necessarily absent. These honorary 
substitutes of the locality are not meant to take trials or to 
sign warrants, such as of committal for trial, which demand 
VOL XII.—No, 1, C 
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skilled and responsible consideration. Any proposal to alter 
the essential obligation of a paid Sheriff-Substitute, to be 
found habitually in his county town when wanted for affairs 
civil and criminal, and do to his work personally, is open to 
grave objection. It is the fact that Sherifi-Substitutes, 
except in Glasgow and Aberdeen, are naturally and necessarily 
apt, when their services are required over too wide districts, 
to rely on the assistance of honorary substitutes resident in 
the locality. The country, it is thought, ought to pay 
liberally for the services (with any just allowance | for 
travelling expenses) of a resident Sheriff or trained magistrate 
in each ‘county or administrative district, not too large for 
his personal attention. 

While the essential characteristic of the Sheriff-Substitute 
is that he is resident and to be got on the spot when wanted, 
it may be suggested with respect to the emoluments of the 
Sheriff-Substitutes—(1.) That the minimum pay for that oftice 
should be raised to say £700 per annum, with an additional 
allowance, suitable (where required at all) to the circumstances 
of each county, not in name of salary, but for and in name of 
travelling expenses. But the fair demands of the Sheriff- 
Substitutes require consideration of their office beyond the 
mere salary thereto attached. (2.) While the minimum 
salary is to be increased, the othice might be improved in 
position and prospect with much advantage to the Sheriff- 
Substitutes and the public service. A man appointed at 
first to one of the least valuable oftices should have a pros- 
pect of promotion by transference from a post with possibly 
the minimum salary, to another with larger salary, rising to 
the maximum, as in Glasgow or Edinburgh, of £1400. 
Service as a Sheriff-Substitute already qualifies for pro- 
motion to the office of Sheriff. (3.) Owing to his residential 
or local connection with a particular county, it would be 
better that the Sheriff-Substitute should be relieved of all 
purely administrative duties—in so far as he has any which 
are not discharged by the Sheriff at present. He should in 
general, and for all ordinary purposes, be the local judge or 
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magistrate, and no more—and so he would avoid all risk of 
collision with county officials in ordinary administrative 
matters. (4.) In pursuance of the idea of promotion within 
his own branch of the judicial service, it might be matter 
of regulation and of course that every Sheriff-Substitute 
should be subject to transference from one county to another 
and to take duty in any county or district of a county, 
temporarily or permanently, as the case may be, at the dis- 
cretion of the Secretary for Scotland. The Sheriff-Substitutes, 
where there are more than one in any county or sheriffdom, 
might by arrangements between themselves, and subject to 
the control or initiative of the Sheriff, take duty for one 
another in the cases of illness, holidays, and the like, without 
the interposition of the Secretary for Scotland. This would 
tend to prevent honorary Sheriff-Substitutes taking serious 
eases. (The County Courts Acts in England (51 & 52 Vict. 
c, 43, sec. 19) permit one judge to act for another. This con- 
venient power should be given to both Sheriff and Sheriff- 
Substitute.) These changes of place and emoluments should 
not be impeded by any classification of Sheriff-Substitutes, 
but should prevail over the whole length and breadth of the 
service, from Lerwick to Wigtown. It may well be doubted 
whether, outside the great cities, a Sheriff-Substitute should 
remain more than a certain number of years in any one 
county. ‘his observation applies with special force to such 
places as Lerwick, Kirkwall, Wick, Stornoway, and Loch- 
maddy. He is apt to become too much mixed up with local 
affairs, by protracted residence in a limited community. 
(5.) The present number (50) of the Sheriff-Substitutes in 
Scotland, tied strictly to residence, and not expected to 
delegate their functions to honorary substitutes, except to a 
limited and uniformly recognised extent, cannot, it is thought, 
be with safety reduced. 

Experience and observation demonstrate that there is 
nothing to which a county more tenaciously clings than to 
the maintenance of its dignity as a shire by having its own 
resident judge. It is quite proper that this corporate senti- 
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ment (to designate it by its lowest name) should be con- 
sidered and deferred to in practice by the executive 
authorities. It may be that the smaller or Jess populous 
counties do not all afford work sufficiently engrossing to 
occupy a man’s whole time; but the provision by the nation 
at large of a resident judicial officer in every county is the 
paramount consideration. In various outlying districts the 
mere fact, that a Sheriff-Substitute resides permanently in 
the district and can act judicially at once, has a deterrent 
and generally beneficial effect. Were the number of paid 
Sheriff-Substitutes diminished and the judicial areas enlarged, 
an unfortunate impetus would be given to the increase of an 
unpaid and irresponsible magistracy under the name of 
Honorary Substitutes ; and this would be to the lowering of 
the Sheriff’s office and the detriment of the public service. 


I].—SHERIFFs. 


The Heritable Jurisdiction Act specified as qualification 
for this office three years’ standing as an Advocate. This 
was altered by the Act of 1838 to the effect of adding to the 
three years’ standing the significant condition that the 
individual appointed shall have been—(1) at the time in 
practice before and in habitual attendance upon the Court of 
Session, or (2) acting as a Sheriff-Substitute. This is the 
existing rule of qualification. 

From 1748 the Sheriff was bound, under the provisions 
of the Act first mentioned, to reside four months cach year 
in his county. ‘This remained the rule until 1838 when it 


was abolished, and every Sheriff, excepting the Sheriffs of 


Mid-Lothian and Lanarkshire, was required to be in habitual 
attendance on the Court of Session during the sittings thereof. 
In 1870 the requirement of such attendance was repealed; 
but it was expressly provided that this was not to remove 
the condition of such attendance in the case of advocates 
(not being Sheriff-Substitutes) before their appointment. 
The Act of 1870 gives power now to the Secretary for Scot- 
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land to prescribe the duties of the office which each Sheriff 
may be required to perform personally. The same Act con- 
fers power on the Secretary to establish new Courts in each 
Sheriffdom ; and this power has been repeatedly exercised 
without further legislation. 

Excepting the Sheriffs of Lanarkshire in Glasgow and of 
the Lothians and Peebles in Edinburgh, whose Courts are 
special judicial establishments to meet the needs of metro- 
politan or guast-metropolitan areas, no Sheriff in Scotland 
draws a salary equal to the emoluments of any of the fifty- 
five County Court Judges in England which are believed to 
be not less than £1500 per annum, with travelling allow- 
ances. As regards possible re-arrangements, some saving 
might be effected by transferring the jurisdiction of the 
Sheriff of Chancery to the Sheriffdom of the Lothians. 
The Sheriff of Lanarkshire on the other hand (whose 
salary is £2000 per annum) probably requires assistance 
in his work. The Upper Ward of Lanarkshire resembles 
the neighbouring uplands of Dumfriesshire; the Middle 
Ward connects naturally with Ayrshire, and it is only those 
parts of the Lower Ward immediately surrounding Glasgow 
which bear any relation to Renfrewshire. The last-named 
shire affords sufficient occupation to its Sheriff already ; and 
probably the best solution would be the appointment of a 
second Sheriff of Lanarkshire, as may be done in England 
with County Court Judges, where a District is too large for 
one Judge (sections 8 and 12, 51 & 52 Vict. c. 43). 

As regards the Scottish Sheriffdom generally it may be 
said that the office of County Court Judge is held by only 
one appointee in England, while in Scotland there are two, 
the Sheriff and Sheriff-Substitute exercising the same office 
of Sheriff. But this is not accurate. The Registrars of the 
County Courts in England are much more than Sheriff- 
Clerks in Scotland ; they discharge also in large degree the 
functions of Sheriff-Substitutes. Of the causes before the 
County Courts the majority are disposed of by the Regis- 
trars, and comparatively few by the County Court Judges 
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themselves. Moreover, in order to make a proper com- 
parison it has to be remembered that the civil jurisdic- 
tion of the Sheriff is much more extensive than that of 
County Court Judges, not only in amount but in kind and 
variety. 

The Sheriffs also have a criminal jurisdiction, while the 
English County Courts have none. Further, the Sheriffs i 
perform the duties of revising barristers and returning officers 
and it may be said of coroners ; and they attend to adminis- : 
trative and judicial duties with regard to public health ; roads 
and bridges; constitution and extension of burghs ; election 
petitions arising out of municipal, school board, county 
council, and parish council elections ; graveyards; Board of 
Trade enquiries, fatal accidents, and other matters with 
which it is believed County Courts in England have nothing 
to do. The Sheriffs are magistrates responsible for the peace 
of their counties, are the heads of the county police forces, 
and have command of these forces when necessary. They 
also act as committing magistrates even when the charges 
are not tried before them. Many of them act as Commis- 
sioners of Northern Lighthouses, and devote much time to 
their work as such. Indeed, as the Sheriffs are the only 
permanent members of that Commission they may be truly 
regarded as the working members, and therefore, as constitut- 
ing the Commission. They are all members of the Standing 
Joint-Committees of the County Councils of thcir counties ; 
and they keep accounts with Exchequer for the expenses 
payable out of Imperial funds of their Procurators-Fiscals, 
Sheriff-Clerks, and other officials, and of the County Councils. 
They have no allowance for travelling expenses, nor even for 
the pay of the private clerk whose assistance is found 
necessary in their official work and correspondence. 

On the whole, upon a fair comparison of the duties of 
the fifty-five County Court Judges in England with 
the fifteen Sheriffs in Scotland, it cannot, it is thought, be 
doubted that for some reason the Sheriff-Courts are not 
treated on the same liberal scale as the County Courts. The 
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comparison of Ireland with its sixteen County Court Judges, 
each at £1400 per annum and travelling allowances, and 
its revising barristers, recorders, and chairmen of Quarter 
Sessions, all together hardly covering the civil and criminal 
functions of the Scottish Sheriffs, serves to bring out still 
more clearly that the country at present gets its work 
done in the Scottish Sheriffdoms at an unusually low ex- 
penditure. 

The three Kingdoms are compared as regards judicial 
expenses in a careful paper published in the Scots Law 
Times on 22nd January, 1898. 

One means whereby much saving has been effected in 
Scotland has been the combination of counties into new 
Statutory Sheriffdoms. In more than one case of such com- 
binations the Sherifi’s salary allowed for the new sheriffdom 
is less than half of the amount paid in like salaries previously 
for the separate counties of the combination. 

It is suggested—(1.) That there is reason for some addition 
to the salaries of the Sheriffs generally. This addition should 
be such as to make the salary of every Sheriff (apart from 
the Sheriffs of the Lothians and Peebles and of Lanarkshire) 
not less than the maximum salary now payable to any 
Sheriff-Substitute—viz., £1000 a-year, or in the event of 
that maximum being increased, not less than such increased 
maximum. And an additional allowance ought to be made 
in name of travelling expenses and clerks’ fees. In the cases 
of those Sheriffs already receiving salaries of £1000 yearly 
it is a question for future consideration whether a further 
increment ought to be made. 

(2.) The salaries of both Sheriff-Substitutes and Sheriffs, it 
is true, fall to be considered together. Many of these salaries 
were adjusted and settled in 1854 before the effects of the 
Sheriff-Court Reform Act of 1853 could be measured. The 
totals for Sheriff-Court salaries, including both Sheriffs and 
Sheriff-Substitutes, are believed to be even less now than in 
1854, Nevertheless, the lapse of time, coupled with the 
growth of the country, not only in mere population but 
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especially in wealth and variety of interests and occupations, 
resulting in increase of jurisdiction and multiplication of 
duties since 1854, seems to render it indispensable in equity 
and fairness that the salaries, both of Sheriff-Substitutes and 
of Sheriffs, should be reconsidered and increased. 


R. Vary CAMPBELL. 
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THE FIDUCIARY FEE IN FEUDAL CONVEYANCING. 


ee the restraints of the feudal system have 
been practically abolished as regards the possession 
and use of heritable property in Scotland, the conveyancing 
of such property is still regulated by the principles of that 
system. The forms of conveyancing have been greatly 
simplified, but theoretically and technically the relations of 
superior and vassal to each other, and to the public, remain 
in the same position as when the feudal system was in its 
prime. 

According to the system, the title to the fee of an estate 
in land or other heritable property cannot be in pendente. 
The principles underlying this rule of law are—(1) that the 
superior is entitled to have a vassal; (2) that the vassal is 
entitled to have a superior at all times when necessary to 
him; and (3) that the public, and particularly creditors, are 
entitled to know who is vested with the title to the property. 
The person vested with the title need not, however, be the 
beneficial owner of the property, but may hold it for behoof 
of another or others, and in many cases for behoof of a 
person or persons who cannot at the time be ascertained, and 
who may not even be in existence. It thus appears that 
the legal maxim that the fee cannot be in pendente applies 
to the legal, as distinguished from the beneficial estate ; for, 
whenever it is impossible to ascertain to whom the beneficial 
right belongs, such right is necessarily in pendente. 

The fee is not 7 pendente by the death of the proprietor, 
but remains in the right of the deceased until taken up by 
the heir, or some one in his right, or by creditors. While 
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the fee thus remains in the hereditas jacens of a deceased 
proprietor, it may be attached by the deceased’s creditors, 
but upon the successor completing his title, the ancestor is 
thereby divested, and the creditors cannot thereafter proceed 
with their diligence, contra hereditatem jacentem, but must 
follow the estate in the hands of the successor. In order to 
have a complete feudal title, it is necessary that the pro- 
prietor should be infeft and entered with the superior. This 
is now accomplished by recording his title in the Register of 
Sasines ; and upon a new proprietor so recording his title, 
the former proprietor is thereby completely divested. 

The rule of law that the fee—that is, the legal or feudal 
title to the fee—cannot be in pendente, has given rise to 
numerous questions in regard to the method of making up 
titles in cases where rights of liferent and fee have existed at 
the same time in different persons, and more particularly 
where the beneficiary entitled to the fee could not for a time 
be ascertained. When a destination is conceived in favour 
of a person in terms strictly limited to a liferent, and to 
another person unnamed or unborn in fee, so that at the 
commencement of the liferent it is impossible to ascertain 
who the fiar may be, the liferenter is entitled to a fiduciary 
or trust fee for behoof of the party beneficially entitled to 
the fee when the right of such party shall emerge. This 
fiduciary fee is created by a fiction of law in order to satisfy 
the legal maxim that the fee cannot be in pendente, and at 
the same time to enable the interest of the unascertained 
fiar to be protected by a feudal title for his behoof in the 
person of the liferenter, upon whom the law thus confers the 
faculty of completing such a title. This faculty, however, 
may or may not be exercised ; and, if not exercised, the fee 
remains in the granter of the destination, in virtue of his 
investiture. 

A question as to the method of completing the title of 
the beneficial fiar on the right of fee emerging under a 
destination of the kind just mentioned, was before the Court 
in the case of Maule, Petitioner, 3 R. 831. The decision in 
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that case has given rise to different opinions as to the proper 
mode of completing a title in circumstances resembling, but 
not exactly similar to, the circumstances in Maule’s case. 
In that case, in the Antenuptial Contract of Marriage of 
Mr. and Mrs. Maule, Mrs. Maule’s father, Mr. Binny, by 
procuratory of resignation, had entailed a land estate in 
terms which the Court held to be on himself in liferent for 
his liferent use allenarly, and thereafter on the spouses and 
the survivor also in liferent allenarly, and the heir-male, 
whom failing, the heir-female of the marriage, in fee. A 
Crown charter was expede containing precept of sasine in 
terms of the destination, and upon that precept, Thomas 
Binny and the spouses were infeft for their respective rights 
of liferent. But the precept remained unexecuted as regarded 
the fee. After the death of Mr. Binny and Mr. Maule—the 
latter having been predeceased by two sons and survived by 
four daughters—it was desired by the family to disentail. 
It was held, according to the rubric of the report in the case 
—(3) that the spouses had a fiduciary fee till the dissolution 
of the marriage by the husband’s death, when the heir of the 
marriage was ascertained ; (4) that on the dissolution of the 
marriage, the eldest daughter being ascertained to be the 
heir of the marriage, became heir of entail in possession, and 
authority granted to her to disentail on producing the neces- 
sary consents. The report further shows that the Court in 
the circumstances regarded Miss Maule as being entitled to 
complete her title to the fee of the estate as disponee of her 
grandfather, Mr. Binny. 

Prior to the decision in Maule’s case, it had been con- 
sidered doubtful whether the person entitled to the fee of 
an estate under such circumstances required, as a step in 
completing the title, to expede a general service as heir 
of provision to the person who had been vest with the 
unexercised faculty of completing a title as fiduciary fiar, 
before the right of the beneficiary emerged. The case, there- 
fore, settled that no such service was necessary, by deciding 
that Miss Maule, notwithstanding her mother’s liferent, was 
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entitled to make up her title as disponee of Mr. Binny, and 
thereupon to disentail. 

In Maule’s case, as has been seen, the fiduciary fee had 
not been feudalised. ‘The question therefore remains, What 
difference, if any, would it have made as regards the com- 
pletion of Miss Maule’s title, if her parents had completed a 
feudal title to the fiduciary fee before her right emerged ? 
Prior to the decision in Maule’s case, when such a fiduciary 
fee had been feudalised, it was usual, on the death of the 
liferenter, to serve the beneficial fiar as heir of provision in 
special to the fiduciary fiar. This course has been approved 
in the writings of the late Professors Duff and Montgomerie 
Bell, and many other distinguished writers. But some 
eminent conveyancers of the present day, notwithstanding 
former practice and the views expressed in the writings of 
the great conveyancers of the past, hold that Maule’s case 
settled the principle that the beneficial fiar, under such a 
destination, takes the fee as disponee, and ought to complete 
a title as such, whether the fiduciary fee has been feudalised 
or not, and that it is competent to complete the title by 
special service to the fiduciary fiar, and recording such service 
in the Register of Sasines. In support of this view, they 
found upon the statement of the late Lord President Inglis 
in Maule’s case, that “a fiduciary fee is created by the 
necessity of the law, and endures only so long as the neces- 
sity.” They also hold that the title should be completed 
either by notarial instrument, or by recording the deed con- 
taining the destination, with a warrant of registration thereon, 
on behalf of the beneficial fiar. 

What, therefore, is the nature of the fiduciary fee? We 
are not disposed to quarrel with the statement of the late 
Lord President in Maule’s case, that it “is created by the 
necessity of the law, and endures only so long as the 
necessity.” But the learned judge used these words with 
reference to the case before the Court, and he did not say 
that the endurance of the necessity would be the same in all 
cases. In that case, the fiduciary fee not having been 
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feudalised, the feudal title to the fee after the granting of 
the entail, remained in Mr. Binny, under the prior investiture 
in his favour, during his life; and after his death, in his 
hereditas gacens. While in that position it was not in 
pendente, and remained subject to attachment by diligence 
at the instance of Mr. Binny’s creditors (Bell’s Principles, 
1711; Houlditch v. Spalding, 9 D. 1204). On Mr. Binny’s 
death, the heir of the prior investiture might have made up 
a title to the fee by special service to Mr. Binny; for a mere 
disposition without infeftment does not exclude a special ser- 
vice (Bell’s Principles, 1840). For the protection of Miss 
Maule, the liferenters, by making up a feudal title qua 
fiduciary fiars for her behoof, might have divested Mr. Binny 
of the feudal title to the fee, and thus have protected her 
against possible attachment by his creditors, and other risks 
to which she was exposed by the want of a feudal title. But 
they did not do so, and, therefore, the necessity for their 
being able to do so, was a necessity only in the limited sense, 
that a conveyance of the fee of heritable subjects must carry 
with it a right capable of being used to vest the feudal estate 
in the fiar, or m some one for his behoof, and thereby to 
divest the former proprietor. 

Looking to the principles of law which gave rise to the 
fiction of the fiduciary fee, and the decisions on the subject, 
including the decision in Maule’s case, it appears that the 
existence and nature of the fiduciary fee in each particular 
case, are commensurate with the necessities of the case and 
no more. Accordingly, in Maule’s case, the fiduciary fee 
ended the moment the beneficial fiar was ascertained, and the 
reasons seem obvious. By the operation of law an implied 
trust had been granted for the benefit of the unknown bene- 
ficial fiar. But none of the trustees had accepted the trust, 
and upon the necessity for the trust ending, it was no longer 
open to the trustees to accept, because the beneficiary could 
then act for herself. From the granting of the entail till the 
heir of the marriage was ascertained, there was a fiduciary 
that is an implied trust—in the liferenters, which they 
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might have exercised at any time during that period. But 
not having done so, the implied trust right ceased with the 
necessity for its exercise. The conveyance as events 
happened, was to the heir-female of the marriage, and the 
fiduciary fiars not having accepted the trust for her protec- 
tion before the emergence of her right, no impediment had 
been created against Miss Maule taking the fee direct from 
Mr. Binny, in whom it was still feudally vest. 

Having regard, therefore, to the position of the title in 
Maule’s case, the decision appears to be completely in 
accordance with sound legal principle. We are unable, 
however, to agree with those who’ hold that Miss Maule 
would still have been entitled to take up the feudal title to 
the fee as disponee of Mr. Binny, if the fiduciary fee had 
been feudalised before her right emerged. If that had been 
the state of the title (unless the decision in Maule’s case has 
upset long-established principles of law, and we see no 
suggestion of the kind in the latest edition of Bell’s 
Principles), Mr. Binny would have been completely divested 
of the fee by the fiduciary or trust-title. His creditors could 
not have attached it by diligence either during his life or 
after his death, and the heir of the prior investiture could 
not have made up a title by service to him. The warrant for 
infeftment in the fee created by the procuratory granted by 
him, and the precept of sasine in the Crown charter following 
thereon, would have been exhausted and could not have been 
used as a warrant for infefting Miss Maule. Yet, it is argued 
on the analogy of Maule’s case, that the fiduciary fee termi- 
nates in all cases on the emergence of the right of the benefi- 
cial fiar, who ought thereupon to take up the feudal title as 
disponee of the granter of the destination, notwithstanding 
that such granter had previously been divested by the 
fiduciary title. If this argument be sound it would appear 
to lead to somewhat anomalous results. In the case supposed 
Mr. Binny, a the first place, would have been divested of 
the fee, which would have been secured to Miss Maule by the 
fiduciary title. But, on the dissolution of the marriage, 
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when Miss Maule was ascertained to be the beneficial fiar, in 
order that she might complete a feudal title as disponee of 
Mr. Binny, it must, i the second place, be held that the 
feudal title to the fee thereupon flew back and again became 
fixed in the person of Mr. Binny, and remained in his 
hereditas jacens, until it became fixed in the person of Miss 
Maule by the recording of her title in the Register of Sasines. 
Accordingly, Miss Maule, in the case supposed, would have 
been protected against Mr. Binny’s creditors and other risks 
attendant upon an incomplete title, prior to the emergence of 
her right ; but immediately on her right emerging, she would, 
by the termination of the fiduciary fee, have become exposed 
to all the risks of an incomplete title until she completed a 
title in her own person. This would involve an infraction of 
the legal principle already mentioned, that the public are 
entitled to know who is vested with the title to the 
property. By the fiduciary title the Register of Sasines 
would disclose that the title to the fee was held by 
the spouses in trust for the heir of the marriage, whereas, 
according to the theory now under consideration, the title 
would, by the emergence of Miss Maule’s right, have flown 
back to the person of Mr. Binny without any notice of the 
change appearing in the Register. It seems rather inconsist- 
ent to say that the fiduciary fee created by the necessity of 
the law to satisfy legal principle has itself necessitated the 
infringement of legal principle to the extent of causing a 
feudal title to fly from one person to another without writing 
or judicial procedure of any kind, and so as to make it 
impossible to ascertain from the public records, who is vested 
with the title to the property. It may even be permissible 
to suggest that if such results may arise in consequence 
of the creation of the fiduciary fee, then the fiduciary fee 
infringes the fundamental condition of its own existence, 
because in the course of such an unrecorded flight it must be 
in pendente. Yet if the theory regarding completion of title, 
which we are now considering, be correct, either it is 
necessary to hold that such infringement of legal principles as 
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we have just indicated takes place, or to hold that a feudal 
title can be taken from a person who is not vested with it. 
In other words, the only alternative view is that it is possible 
to take from a person, that which he does not possess. 

We are unable to read the decision in Maule’s case as an 
authority in support of such propositions. The contention 
that such is the logical conclusion to be deduced from Maule’s 
case seems to arise from confusing the legal—that is the 
feudal—title with the beneficial right ; and also from confus- 
ing a personal right to a beneficial estate, with a right to 
acquire and hold a feudal title as trustee for another or 
others. This has no doubt arisen from the somewhat loose 
way in which it has been the custom to speak of the legal 
maxim that the fee cannot be en pendente. But an examina- 
tion of the authorities seems to show that the decision in 
Maule’s case is neither inconsistent with previous decisions, 
nor with the general principles upon which the fiduciary fee 
is founded. Those who hold that the fiar in such destina- 
tions as we have been considering, must always take up the 
feudal title direct from the granter of the destination, base 
their contention upon the ground that the fiar takes the 
property as a disponee. They say that fact is conclusive as 
to the matter of making up title, because a disponee requires 
no service. What, therefore, is the state of the decisions in 
the cases which have the most direct bearing on the subject, 
other than the decision in Maule’s case, which we have 








already examined ? 

In Maxwell v. Logan, in 1839, Maclean and Robinson’s 
Appeal Cases, 790, the House of Lords decided that if a 
party be, by the terms of a Deed of Entail, the first beneficial 
taker of the fee, he is the institute, and that such institute 
did not, by expeding a service as heir-of-tailzie and provision 
to the entailer and making up his title under the entail, 
debar himself from pursuing a declarator of his immunity as 
institute from the fetters of the entail. In that case the destina- 
tion was to the mother of the institute in liferent only, and to 
the second son to he lawfully procreated of her body, and the 
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heirs to be lawfully procreated of his body, whom failing to 
other substitutes. Upon the second son attaining majority, 
he expede a general service as nearest and lawful heir-of- 
entail and provision to the entailer, and a title was completed 
in favour of his mother in liferent only, and himself in 
fee. The general service was founded on as bringing him 


within the fetters of the entail, which were directed against 
the heirs of entail only, and not against the institute. But 
the Court, without expressing any doubt as to the validity 
of the title which was not in question, held that the form in 
which the title was made up had no bearing upon his 
beneficial right as institute under the deed of entail. The 
decision in Maule’s case in no way impugns the decision in 
Maxwell v. Logan. It shows that in the earlier case the 
institute might have dispensed with the general service as a 
step in making up his title, but both cases are quite con- 
sistent with the view that a special service to the liferenter, 
qua fiduciary fiar, would have been necessary if the life- 
renter had feudalised the fiduciary fee prior to the emergence 
of her son’s right, and he had made up his title after her 
death. 

In Douglas v. Thomson in 1870, 8 Macp. 374, it was 
held that under a destination to a woman in liferent 
allenarly, and to her children nascituri in fee, the liferentrix 
is fiduciary fiar for the children till they come into existence, 
and that there is a vested right in them as disponees, 
transmissible to their representatives without service. In 
that case the fiduciary fee had been feudalised, and the 
opinions of the judges show clearly that the right vested 
in the children as disponees was the beneficial right to 
the fee, as distinguished from the feudal title. The Lord 
Justice-Clerk (Moncreiff) said :—‘ The effect of a destination 
such as that under which Mrs. Thomson took this property— 
‘To A in liferent for her liferent use allenarly, and to her child- 
ren in fee’—has been repeatedly discussed, and the following 
propositions are now well fixed—viz., first, that a destina- 
tion in {these terms implies a right of liferent in the life- 
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rentrix and a fiduciary fee in her for the children; and 
second, that it takes the fee out of the disponer. Accord- 
ingly in this case we may assume that Mrs. Thomson had in 
her no fee except a fiduciary one for behoof of the children, 
and that her infeftment constituted a valid infeftment in 
favour of the children to be born of the marriage, their right 
being the fee which their mother held in trust. There was 
thus a beueficial interest vested in the children. The 
children all died, unmarried, intestate, and without having 
made up a title to the estate. But their interest was trans- 
missible and did transmit to their representatives. It may 
be a question how a title is to be made up to them, but that 
is a matter which does not require consideration here. 

“Tt was argued that the case of Dundas decided that the 
children of the liferentrix under such a conveyance were 
heirs, not disponees, and that, therefore, service was neces- 
sary to transmit the right to them. 

“T do not read that case so. All that was decided in 
that case was that the precept, on which infeftment had been 
taken in the liferenter’s favour only, was unexhausted as 
regarded the fee to the heirs-male of the liferenter’s body, 
and that it was competent to take up that precept by service 
to the fiduciary fiar, and complete the feudal title by taking 
infeftment on it. The right of children under such a 
destination is that of disponees.” 

Lord Cowan said : “The question is, was there any right 
in those children? Under the authorities there clearly was 
as disponees—their mother being fiduciary fiar for them till 
they came into existence. And it was a right clearly 
transmissible by deed had they survived the age at which 
they could have granted a deed, or by succession. Service 
was not indispensable. No doubt it might have been used 
to take up the feudal fee from the fiduciary fiar, but it was 
not required to vest the personal and transmissible right 
they held under the disposition of their uncle. All the 
authorities are clear as to this. Different views have been 
entertained as to the completion of the feudal title in 
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such cireumstances—whether it should be by service, or by 
declaratory adjudication. For my own part, I have always 
thought that, instead of service to the fiduciary fiar, declara- 
tory adjudication was the better mode of completing the 
title.” 

Lord Benholme said : “If a party entitled to a beneficial 
interest is an heir, and does not serve, he dies without 
a vested interest ; but if his interest is that of a disponee, he 
does not require any title to give him a transmissible right, 
although to give him a feudal right a form must be gone 
through, either by special service or declaratory adjudication. 
In either case it is only a form—a shadow—which is taken 
up, although that must be taken up before the feudal title is 
complete. 

“Now, it is only through Mr. Douglas that the pursuer 
can claim any connection with the fee; but how anything 
was left i Mr. Douglas after the title was taken to his 
daughter in liferent allenarly, and her children in fee, and 
infeftment thereon, it is impossible for me to see. There 
seems an impression that a fiduciary fee in favour of non- 
existing persons is no fee at all, but I cannot agree to that.” 

This case, therefore, is a direct authority to the effect that 
when a fiduciary fee is feudalised in the person of a life- 
renter, the fiar, notwithstanding that he takes his beneficial 
right as disponee of the granter of the destination, must 
make up his feudal title by special service to the fiduciary 
fiar, or by declaratory adjudication ; and that a feudal title 
cannot, in such circumstances, be made up by the fiar as 
disponee of the granter of the destination. It seems to us 
that this decision and the decision in Maule’s case do not in 
any way clash with each other, or with any sound principle 
of feudal conveyancing. But there are prominent members 
of the legal profession who think otherwise. They appear to 
regard Maule’s case as overturning the opinions of the judges 
in Douglas v. Thomson, on account of its having been found 
competent for Miss Maule to complete her title without ex- 
peding a general service to the fiduciary fiars. But, looking 
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to the essential difference in the state of the title in the two 
eases, the conclusion thus deduced from the decision in 
Maule’s case does not appear to be warranted. If such be 
the logical conclusion of Maule’s case, then, as we have en- 
deavoured to show, the decision would do violence to well 
settled principles of law; whereas no principle will suffer if 
the application of the decision be confined to cases in which 
the fiduciary fee has not been feudalised. 

But then, it is asked, How would Miss Maule have com- 
pleted her title if her parents had feudalised the fiduciary 
fee, in view of the fact that the title required to be com- 
pleted during her mother’s lifetime? If the view which we 
take be correct, Miss Maule’s title, in the case supposed, 
would have been effectually completed by obtaining and 
recording, in the Register of Sasines, a disposition in her 
favour, by her mother as surviving trustee in the fiduciary 
title. In such a disposition Mrs. Maule would, of course, 
have reserved her own liferent. Such a title would have had 
the double advantage of being in accordance with legal 
principle and common sense—a desirable combination not 
always attainable. Certainly, nothing could have been more 
authoritative in any question as to who was heir of the 
marriage. If, for any reason, a disposition by Mrs. Maule 
to Miss Maule could not have been got, the latter would have 
been in a position to procure a title in an action of adjudica- 
tion, or of declarator and adjudication, against her mother, as 
holder of the fiduciary title. 

It has been said that the holder of a fiduciary fee can do 
nothing but hold. But that statement appears to be too 
broad. It is well known law that if one holds property as 
trustee for a beneficiary, and there is no other trust purpose, 
he is bound to convey to the beneficiary on demand. If the 
law created the fiduciary fee to satisfy legal principle, it 
seems of necessity to follow that during its continuance the 
trustee holding the fiduciary title can perform all necessary 
acts which legal principle requires to be fulfilled. In the 
case of Otto v. Weir, 9 Macp. 660, it was held that a fiduci- 
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ary fiar, along with the beneficial fiar who had made up no 
title, was entitled to sue an action to fix the boundary of the 
property. It can scarcely be doubted that if at the time of 
the action the right of the beneficial fiar had not emerged, 
the fiduciary fiar alone would have been found entitled to sue 
the action, as trustee for the unascertained beneficiary. 
Lord Gifford said :—‘‘ The mother’s infeftment for herself in 
liferent allenarly, and as implied fiduciary for her unborn 
heir, completely divests the former owner; and the Lord 
Ordinary cannot doubt that mother and son, with consent of 
the father and administrator, can competently sue this 
action.” If, prior to the son’s right emerging, the neighbour- 
ing proprietor had brought an action against the mother to 
have the boundary fixed, it seems clear that she, in her 
fiduciary capacity, would have been entitled to defend the 
action ; and the corresponding right to sue in a similar action 
would appear to follow. 

The argument that it is incompetent in cases where the 
fiduciary fee has been feudalised, to complete the title of the 
beneficial fiar by special service to the deceased fiduciary fiar, 
because the beneficiary takes as a disponee, and requires no 
service, appears, therefore, to fail, as being inapplicable to 
such cases. It is true that if a disponee takes by direct 
conveyance he requires no service. But if he takes, through 
the medium of a trustee, although he undoubtedly takes the 
beneficial right from the granter of the conveyance, he can 
take the title only from the trustee in whom it has been 
vested. As regards the beneficial estate, he is institute; but 
as regards the legal estate, his institution is conditional. 
The fiduciary, having taken infeftment, becomes the institute 
in the legal estate, and as two persons cannot have right in 
succession as institutes, we submit that the legal title must 
be taken up by the beneficial institute as heir-substitute 
therein to the fiduciary. The fact that the trust, through 
the medium of which he takes the property, is not a trust 
expressly constituted, but is implied by legal necessity, does 
not appear to affect the circumstance that the jus m re is in 
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the trustee, and that the right which the beneficiary takes as 
disponee of the granter, is only the gus ad rem. In order to 
vest the beneficiary with the jus in re, it must, therefore, be 
taken out of the fiduciary by conveyance, or by something 
having the force of a conveyance. If the fiduciary be dead, 
it is understood that the prevailing practice has been for the 
beneficiary to take up the title by special service as heir of 
provision, although, as we have seen, declaratory adjudication 
has also been recognised as competent. It has been suggested 
that service to the fiduciary fiar could carry nothing, because 
the beneficial right to the fee was not in him. But that 
argument seems to have no force. The legal title, being the 
jus in re, embraces the beneficial title ; otherwise it would be 
impossible to create an effectual trust, or for any trustee to 
grant an effectual conveyance to a beneficiary. The want of 
beneficial interest in no way prevents one from being vest 
with a feudal title to heritable property, and he who holds 
the feudal title is the proprietor, no matter what may be the 
equities to which his proprietorship is subject. 

As regards the form of completing the title to a deceased 
fiduciary, the special service appears on the whole to be the 
most appropriate. The fiduciary fee exists to satisfy legal 
principle. It requires no mention in the title which gives 
rise to it, but is created ex lege whenever required. It, 
therefore, seems reasonable to think that the ordinary method 
of making up a title to a deceased person who was infeft, 
should be equally applicable when the infeftment of such 
person, although an implied trust, was merely for the purpose 
of satisfying legal principle and holding the title in the case 
supposed, in order that an heir of provision might afterwards 
take it up. 


T. Linpsay CLARK. 
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FATAL ACCIDENT ENQUIRIES. 
|. _ awed are often surprised to hear that there is in 


Scotland no such thing as a coroner’s inquest ; and very 
few pursue their enquiries so far as to learn that the duties 
of a coroner with respect to cases of sudden, suspicious, or 
accidental deaths, are discharged in Scotland by an official, 
bearing the curious name of procurator-fiscal, who has not 
the invaluable aid of a jury. Most educated Scotsmen, how- 
ever, know that from time immemorial the practice of the 
country has been that all such cases should be enquired into 
by the local public prosecutor, under the supervision of the 
Lord Advocate and his deputies, the evidence being taken in 
private, and always treated as strictly confidential. No one 
acquainted with this system doubts that it has worked 
extremely well, protecting the public against the possibility 
of crime without giving needless publicity to private griefs. 
But in an industrial community, such as ours has now 
become, there are continually occurring accidents of a public 
character, and naturally requiring a public enquiry. Accord- 
ingly the Legislature has from time to time provided for the 
holding of public enquiries in the case of such accidents, 
namely by the Home Office in the case of accidents in mines 
and quarries, in factories and workshops, or from explosives ; 
by the Board of Trade, in the case of accidents on board 
ships, on railways, from boiler explosions, or in dangerous 
employments; and by the Sheriff, in the case of prisoners. 
In none of such enquiries, however, has it ever been thought 
requisite or desirable that the evidence should be submitted 
to a jury. 
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But a new departure was taken in the year 1895. The 
number of actions of damages against employers for injuries 
(fatal or otherwise) sustained by workmen in the course of 
their employment, had been vastly increased by the passing 
of the Employers’ Liability Act 1880, which allowed work- 
men to found on the fault of persons to whom employers 
delegated their powers and duties of superintendence. As, 
however, fault required to be proved, the pursuers of such 
actions, especially the relations of workmen fatally injured, 
found it both troublesome and expensive to ascertain before- 
hand the facts and circumstances upon which their claims 
must be founded. This grievance was naturally taken in 
hand by the Trades Unions throughout the country, with the 
result that a Bill was introduced into Parliament to provide 
for a public enquiry at public expense, in the case of all fatal 
accidents occurring in industrial employments. ‘To remedy 
the grievance the only thing really required was that a copy of 
the evidence taken by the procurator-fiscal should be given 
gratis to the relations of any workman accidentally killed ; 
and it is difficult to see any good objection to this being done 
in the case of accidents free from any suspicion of crime. But 
the Bill did far more than remedy the grievance. It declared 
that in every case where a fatal accident occurred to any 
person engaged in any industrial employment, in the course of 
such employment, a public enquiry should be held, as soon as 
reasonably possible, before the Sheriff and a jury ; and it pro- 
vided an elaborate code of procedure quite fit for a trial for 
high treason. The duty of the jury was to “return a verdict 
setting forth (so far as such particulars have been proved) 
when and where the accident and the death or deaths to 
which the enquiry relates, took place, and the cause or 
causes of such death or deaths;” and it was expressly pro- 
vided that the verdict should not be competent to be given 
in evidence or to be founded on in any subsequent judicial 
proceeding, civil or criminal, arising out of the same accident. 
In the ordinary course of events, such a Bill would have 
been licked into shape before being passed into an Act of 
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Parliament ; but, by what may be called a political accident 
it was passed without amendment and almost without 
remark. The Government had been defeated, a new Govern- 
ment formed, and a general election was about to take place. 
The new Government were induced to adopt the Bill, along 
with others which they regarded as of a non-contentious 
character, chiefly, I believe, by English Members of Parlia- 
ment who were shocked to learn that there were no coroner’s 
inquests in Scotland; and the Bill was hurried through 
Parliament before the end of the session, and passed as “ the 
Fatal Accidents Enquiry (Scotland) Act 1895.” 

No sooner was the Act passed than a discussion arose as 
to the functions of the jury in the new enquiry. Some news- 
paper writers and Members of Parliament, ignoring the 
words of the Act, argued that the jury should, in every case, 
decide who was to blame for the accident ; and, like most 
amateur lawyers, they denounced the Sheriffs who did not 
agree With them. The view taken by the Sheriffs generally 
was well set forth by Sheriff Strachan of Glasgow, shortly 
after the passing of the Act :—‘ The verdict of the jury was 
thus limited to two points—first, when and where the 
accident and the death took place ; and second, the cause or 
causes of death. He had noticed, however, that in some 
places where enquiries had already taken place under the 
Act, the juries had not limited themselves to these two 
points, but had also expressed opinions as to the deaths 
being due to misadventure or to fault or negligence on the 
part of some person. It appeared to him that this was 
going beyond the scope of the statute and dealing with 
matters in regard to which no duty was imposed nor any 
powers conferred on the jury. Speaking for himself, he was 
very clearly of opinion that questions of fault or negligence, 
whether of a civil or criminal character, did not fall within 
the enquiry, and that a jury was going beyond its powers in 
expressing any opinion regarding them. ‘These were matters 
which must be determined by the ordinary tribunals of the 
country, which could alone give them any practical effect. 
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And to facilitate this being done, it was provided by the 
Act that copies of the evidence, the verdict of the jury, and 
any reports which might be made in the case should be 
transmitted to the Crown Agent, to the inspector of mines, 
where the accident took place in a mine, to the inspector of 
factories where it took place in factories, and that these 
should also be available to the relatives of the deceased. 
The object of the enquiry, in his opinion, simply was to 
ascertain and make public all the facts and circumstances 
connected with the death to which the enquiry related.” 
(See 11 Scot. Law Review, p. 237.) 

What good purpose then is served by having a jury? 
In the language of newspaper reporters, the jury “ return a 
verdict in accordance with the evidence,” which means that 
they assent to the Sheriff’s written note of the date and place 
of the accident and death and the medical name of the fatal 
injury, particulars which are generally to be found correctly 
stated in the local newspaper published on the day after the 
accident. In plain English, the jurymen have nothing to 
do but sit and look wise, and then draw the modest fee of 
five shillings each for their attendance. 

The futility of such enquiries is so obvious that both 
newspaper writers and Members of Parliament have agitated 
for some amendment of the Act, but no practical proposal 
has been made. The general idea seems to be that juries 
should be directed or encouraged to express their opinions 
freely as to the way in which industrial businesses are being 
conducted, rushing in where experts fear to tread, and to 
apportion the fault or negligence that may have conduced to 
the accident. It is hard to see how such functions could be 
performed by a jury in any enquiry of a_ preliminary 
character. The Act very properly directs the enquiry to be 
held “as soon as reasonably possible;” and, however 
careful the procurator-fiscal might be in collecting evidence, 
it would be impossible for him in most cases to submit to 
the jury within a short time, all the evidence which would 
entitle the jury to pronounce judgment on all possible 
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questions of fault or negligence, whether of a civil or a 
criminal character. Besides, the most elementary ideas of 
justice forbid that a serious charge should be sprung upon 
any man without notice. The charge must be formulated, 
and ample time given to prepare the defence. Fancy a 
witness going to a Fatal Accident Enquiry, conscious of 
having done no wrong, and leaving the Court room, on the 
same day, found guilty of culpable homicide! It is no reply 
to this argument to say that the verdict is not to be founded 
on in any subsequent judicial proceeding. It must cast on 
his character a slur which he may never have an opportunity 
to get rid of, and will probably prejudice the jury against 
him in any subsequent trial; for such things cannot be kept 
; secret from local jurymen. 

As an illustration of the anomalies resulting from the 
terms of the Act, it may be mentioned that in the event of 
an accident happening to a public conveyance (train, ship, or 
| car), no public enquiry can be held as to the deaths of 
passengers or members of the public. If driver, sailor, or 
conductor is fatally injured, his body has the honour of an 
enquiry all to itself. 

Whatever need may be supposed to have existed for 
the Act in the year 1895, there is certainly less need for it 
now. Since the Workmen’s Compensation Act 1897 came 
into operation it is no longer necessary in the numerous 
employments to which that Act applies, to prove fault or 
negligence on the pari of employers or their superintendents ; 
accident causing injury to a workman is sufficient per se to 
confer a right to compensation. The relations of a workman 
fatally injured have thus less need than formerly to investi- 
gate the facts and circumstances attending the accident. 
The result is that much less interest is now taken in Fatal 
Accident Enquiries. 

I do not think that the public realise the trouble and 
expense caused by such enquiries. In Lanarkshire alone, 
there are so many enquiries that a new Sheriff-Substitute 
required to be appointed to deal with them. In a town like 
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Greenock there are between twenty and thirty per annum, 
This entails considerable inconvenience to jurymen, not 
merely those who after the ballot sit on the enquiry, but on all 
who have been cited to attend. Jurymen, in Greenock, at 
least, have quite enough to do in attending the Criminal 
Courts. Then, doctors and hospital nurses must attend, to 
the great inconvenience of themselves and their patients, to 
certify the cause of death. Lastly, employers have generally 
to fee their solicitors to attend the enquiries, for the purpose 
of cross examining the witnesses, if necessary. The general 
expenses of enquiries are borne by the tax and ratepayers. 

Now, no person would object to all this trouble and 
expense, if the Act conferred any real benefit on the 
working-class. But, having had considerable experience in 
administering the Act, I think that while the trouble and 
expense are real, the benefit is imaginary. As the late Lord 
Deas once observed from the bench, it is an axiom of the 
British constitution that Parliament can do no wrong, but it 
may do daft things. That the Act is one of the daft things, 
is, I believe, the general opinion of the Sheriffs and officials 
who administer it. The best thing would be to repeal it 
altogether ; the second best, to give discretionary powers to 
the Lord Advocate to order or to refrain from ordering a 
public enquiry to be held in each particular instance. In any 
case, it should no longer be necessary to have a jury. 


J. HenpERsoN Beae. 












































ADMINISTRATIVE TRUSTS. 


\ ie imposition by testators on their chosen successors of 

conditions and restrictions as to the use and enjoyment 
of their estates, has been a fruitful source of difficulty in 
our law. There have always been certain testators, who, 
after exhausting the other possibilities of testamentary 
disposition, have proved unable to refrain from the attempt 
to lay a restraining hand on those whom they have finally 
been obliged to make fiars of their estates. While cireum- 
stances may too often have justified this attitude of the 
testator, either the beneficiaries or their creditors have been 
very constant in resenting such prolongation of the bene- 
factor’s existence. And not only have individual interests 
been embroiled by this tendency; but high legal principles— 
the authority of the testator’s will and the absoluteness of the 
proprietor’s right—have been brought into conflict. Thus at 
an earlier period arose the questions which resulted in our 
law of entail. Since the great increase in the importance of 
moveable property, in which limited or concurrent rights are 
most conveniently maintained by means of a trust, a ques- 
tion has arisen, new in form, but touching the same 
difficulties, which may be stated thus:—can a testator 
make a valid trust for the simple purpose of preserving 
estate bequeathed by him against the recklessness or mis- 
management of a beneficiary who is sui juris, and in whom 
the estate is vested in fee, apart from the protection of any 
opposing interest? For the name, administrative trust, 
which in this article is applied to a trust of this character, if 
no authority can be pleaded, the excuse may be offered that 
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it is a conveniently short and sufficiently apt method of 
denoting a trust whose sole purpose is administration. 

Now the practical test of the validity of a trust is the 
right of the trustees to resist a demand by the beneficiaries 
entitled to the fee of the estate to have it made over into their 
own hands. Again this right on,the part of trustees depends 
on the existence of competent trust purposes which they 
have to see carried out. Thus it has been laid down on 
very high authority, that where property “has vested in a 
beneficiary, the Court will always relieve him of any 
trust management which is cumbrous, unnecessary, or expen- 
sive. Where there are trust purposes to be served which 
cannot be secured without the retention of the vested estate 
or interest of the beneficiary in the hands of the trustees, 
the rule cannot be applied, and the right of the beneficiary 
must be subordinated to the will of the testator” (L.P. 
Inglis in Miller’s Trustees, 18 R. p. 305). The question 
here accordingly comes to be, whether a trust for the adminis- 
tration and protection of estate for the benefit of a beneficiary 
sui juris who is himself fiar, is good in law so as to prevail 
over the will of the beneficiary and those in his right, 
or on the contrary is merely a cumbrous form of management 
defeasible at the will of the beneficiary (cf Lord M‘Laren in 
Miller’s Trustees, 18 R. p. 311). This question has of late 
years been discussed in a considerable number of cases, and 
from the decisions in them a strong body of learned opinion 
might be gathered to the effect that on principle the question 
should be answered in the negative ; but owing to the refine- 
ments which have arisen in the application or exclusion of the 
principle in particular instances, it cannot be said that the 
result of the decisions is particularly luminous or instructive 
to the conveyancer. The cases in which this subject has been 
touched, many of them depending on considerations distinct 
from this discussion, for example, of vesting under a destina- 
tion or of the adequacy of the means provided by the testator 
to carry out his intentions, are very numerous. But a few 
examples of the cases in which the exact question mooted 
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here is most clearly raised, may serve to illustrate the per- 
plexities of the law on this point. 

The leading example of that class of decisions in which 
administrative trusts have been set aside, is the case of 
Miller’s Trustees (18 R. 301). It was preceded by the case 
of Brown (17 R. 517); but that case, though frequently re- 
ferred to, does not bring out the question under discussion 
very clearly, as the liferenter was a different person from 
the fiars, and had renounced her liferent. The case of 
Miller’s Trustees was followed by those of Wilkie’s Trus- 
tees (21 R. 199), and Greenlees’ Trustees (22 R. 136). 
These three cases closely resemble each other, and clearly 
raise this question, as under the deeds discussed in 
them there were no interests beyond those of the fiars, 
for whose own protection the restrictive clauses were obvi- 
ously intended. The case of Miller's Trustees was com- 
plicated by the fact that to a certain extent the testator’s 
intention that his estate should be managed for the benefi- 
claries was matter of inference. But, before the Court of 
Seven Judges, the meaning of the deed in question was 
taken to be, that certain estate should vest in the beneficiary 
on his attaining the age of twenty-five or marrying with the 
trustees’ approval after becoming twenty-one ; but that till 
he became twenty-five the trustees should manage the estate 
for him as absolute proprietors. The beneficiary married 
with the trustees’ approval between the ages of twenty-one 
and twenty-five, and thus the question was clearly raised, 
whether the direction to administer till he reached the further 
age could stand. The decision of five judges out of seven 
was that it could not. ‘The ratio of the majority’s decision, 
which has become a guiding rule in succeeding cases, was that 
since the estate was vested in the beneficiary, the direction to 
withhold it from him was necessarily inept. In Wilkie’s 
Trustees and Greenlees’ Trustees the same rule was applied 
to restrictive directions not of the temporary nature of those 
in Miller's Trustees, but apparently designed to withhold 
estate from the management and disposal of the testators’ 








48 THE JURIDICAL REVIEW. 


daughters during their whole lives. Now these cases form a 
body of authority, self-consistent and dependent on a definite 
principle. “ It is an elementary principle that a person who 
has an estate in fee, or the full beneficiary interest in such an 
estate, is bound to make the estate available to his creditors ” 
(M‘Laren on “ Wills,” p. 618). Following out this principle, 
Lord M‘Laren in Miller’s Trustees said that “where trustees 
hold property for a person in fee, that is a simple trust which 
the Court will execute by divesting the trustees at the suit 
of the person interested . . . because under a gift in fee the 
grantee acquires all the right in the property which the 
truster had to give ;” and in a later case (Kinmond’s Trus- 
tees, 25 R. p. 828), he declared it “legally impossible to 
protect the life interest of a person to whom a fee is also 
given against creditors or against his own voluntary deeds” 
(cf. Lord Kinnear in Brown, 17 R. p. 519). Accordingly, 
the same learned judge has described administrative trusts as 
a “system of administration ” or “a mode of management” 
defeasible at the pleasure of the beneficiary (Greenlees, 22 
R. p. 189; Rathay’s Trustees, | F. p. 513). 

So far the cases appear well founded and continuous. But 
there are two decisions of the Court of Session which were 
very recent when Miller’s Trustees was decided, yet which 
seem totally opposed in point of view as in result to those 
which have been mentioned. The case of Chiistie’s Trustees 
(16 R. 913) turned on a holograph settlement whose pro- 
visions were of the barest. ‘“ My daughter H.’s share,” the 
testator wrote, “I settle in like manner,”—that is, to go 
direct to her and her children, whom failing, to her nearest- 
of-kin. “ Also, my trustees shall retain charge of her share. 
It is not to go into her hands. The same with reference to 
my son, C.” On the strength of these very rudimentary 
provisions it was held that the trustees were bound to con- 
tinue holding the shares belonging to H. and C., though they 
had vested @ morte testatoris. Two quotations may be 
made from the judges’ opinions in this case; the first from 
that of the Lord Justice-Clerk, distinguishing a series of 
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cases which come near the present question and probably have 
exercised a disturbing influence on it, and the second from 
that of Lord Young, expressing the attitude which he has 
consistently maintained on this matter. The Lord Justice- 
Clerk said: “Some of the cases which have been quoted to 
us seem to negative the efficiency of such a direction. But | 
think that in almost all these cases it appeared that in order 
to prevent the actual money going into the hands of the 
person to whom the fee was given, it was practically necessary 
that the Court should set up a trust, and this was held to be 
beyond the power of the Court.” Lord Young, discussing 
what constituted repugnancy, said: ‘‘If you make a person 
proprietor he must act as proprietor. But I think we have 
a different case here. I think the donor of money or any- 
thing else is entitled to appoint a trust for the protection of 
the donor.” The circumstances of the case of Campbell’s 
Trustees (16 R. 1007), so far as relevant here, were more 
complicated, the estate in question being a share which 
unexpectedly fell to one beneficiary owing to the repudiation 
of the will by another. Thus there arose some difficulty as 
to the intention of the settlement in regard to such a share. 
But the salient feature of the decision was, that though this 
share was found to have vested in the beneficiary, it was held 
that a direction to pay him the liferent only was not repug- 
nant, but that he took the fee subject to the direction in 
accordance with the decision in Christie’s Trustees. 

In the recent decisions, subsequent to that of Greenlees’ 
Trustees, these two lines of decision respectively exemplified 
by Miller’s Trustees and Christie’s Trustees, are found to be 
—if it be too hardy to say entangled—entwined. In the 
case of Ballantyne’s Trustees (25 R. 621) the testator directed 
his trustees to pay the liferent of his estate to his widow, and 
on her subsequent marriage or death “to hold the remain- 
der of my whole estate in trust for behoof of my children till 
the youngest of them shall reach majority,” then to convert 
the estate into money, and “ divide and pay over the same 
equally among them; declaring that if any of my said children 
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shall predecease the time of division leaving issue, such issue 
shall succeed to their parents’ share equally among them.” 
By a codicil he provided that any of his children being major, 
and not residing with his widow, should be “ entitled to 
receive the proportion of the income which may be derived 
from their respective approximate shares.” Compare with 
this direction that in White’s Trustees (23 R. 836). There 
the testator first directed his trustees to divide the residue of 
his estate in certain proportions among his children, and in a 
later clause of the deed provided with regard to this gift that 
half of the shares falling to sons should not be paid to them 
till they attained the age of twenty-five, but that they should 
receive the interest ; and further, that the trustees, “if they 
shall consider it for the interest of any of my said sons, shall 
have power to withhold payment of the capital of such half, 
in whole or in part, even after he (a son) shall have attained 
the age of twenty-five years complete, and that either during 
the remainder of his life or during such shorter period or 
periods as my trustees shall from time to time determine, and 
the interest of the capital so retained shall be paid to 
such son” as an alimentary provision ; “declaring also that 
in case any of my sons shall die after me, but without having 
received payment of the whole of the capital of the above- 
mentioned half of his shares . . . the capital of such half or 
so much thereof as shall remain in the hands of the trustees, 
shall be paid to the lawful issue of the body of my such son;” 
whom failing, to the son’s testamentary representatives, or to 
the truster’s other children. Now, in spite of certain differ- 
ences of expression, these directions appear to be essentially 
very similar. First, there is a gift expressed by a direction 
to the trustees to hold or divide the estate in certain 
proportions. Next, there is a direction to the trustees, 
absolute in the first case, discretionary in the second, to 
withhold the capital from the testator’s sons and pay 
them the interest during a period which in either case 
may endure throughout the life of any beneficiary. In the 
first case the reason of this provision is not stated, but in the 
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second it is expressly said to be for the benefit of the sons 
themselves. Next, there is a direction that capital not paid 
to the beneficiary shall be paid to his children, Yet it was 
found in the first case that the beneficiaries had a fully vested 
right of fee, and were entitled to immediate payment of their 
shares; in the second, that there was not an unconditional 
gift of fee, and, consequently, that the provision never 
vested. It is to be noted that while in Ballantyne’s Trustees 
the contention was between the trustees and certain benefi- 
ciaries who maintained that the restriction to a liferent 
should be set aside, in Whzte’s Trustees the question arose 
after the death of one of the sons, between his issue and his 
testamentary representatives, a circumstance the more favour- 
able to vesting, inasmuch as it is impossible to maintain a 
trust for the protection of a liferent in favour of a person who 
is deceased. From this point of view White's Trustees may be 
compared with Mackay’s Trustees (24 R. 904). The testator 
directed his trustees to divide or pay his whole estate to his 
children equally, ‘“‘ the lawful issue of any of them who may 
have predeceased taking the parent’s share,” to hold the share 
of each daughter while unmarried in trust for her behoof in 
liferent, and on her marriage to see that it was made free of 
the jus mariti as an alimentary fund for the daughter. He 
gave each daughter a power of testing, in case of her having 
no children, but only as to one half of her provision, and 
destined the other half in that event to her brothers and 
sisters. After the death of one of the daughters without 
issue, the question of her share having vested in her was 
raised by her testamentary trustees. This case being thus 
similar to that of White’s Trustees as regards both the nature 
of the provisions in question and the circumstances, the de- 
cision, which was to the effect that the gift of fee held good, 
and that the daughter had at her death a vested right to 
her whole share, affords the more striking contrast. 
The writings discussed in the cases of Stewart's Trustees 
(25 R. 302) and Russel (24 R. 666) resemble each 
other in respect that each contained an unqualified 
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clause of gift which, as was not disputed, would by itself 
have conferred a fee on the beneficiaries, and that in the 
subsequent restrictive clause no direction was given as to the 
ultimate disposal of the capital. In Stewart's Trustees’ case 
the restriction was contained in the deed, and bore that the 
trustees should withhold certain shares of the testator’s 
estate, being his interest in a business, from the beneficiaries 
for a specified period, and should have power to constitute a 
trust to administer those shares. In ussel the testator 
added a codicil, desiring that one son should not have his 
share handed over to him, but should draw the interest from 
the trustees, who, however, were empowered, if they con- 
sidered that “it would be for his true benefit,” to pay him 
the capital. The restriction in the first case was held to be 
void, because repugnant to the absolute gift contained in the 
earlier part of the deed ; while the effect of that in the second 
was found to be that so long as the son’s share was not paid 
to him vesting was suspended, so that arrestments used 
against his share were ineffectual. 

A further consideration of the reports will confirm the 
impression which may be gathered from these imperfect ex- 
cerpts, that there is here a series of cases extremely difficult 
to reconcile, unless, it may be, by differentiating them on 
their minutest specialties. And while the difficulties which 
are apparent on the face of these cases might be attributed 
to the complexities of subject-matter with which they deal, 
doubts of a graver kind regarding their principle are sug- 
gested by a consideration of the decision of the House of 
Lords in the case of Chambers’s Trustees (5 R. 97; rev. 
5 R., H.L. 151). 

In regard to the residue of his estate, Dr. Chambers, the 
testator, appointed his trustees to hold, apply, pay and con- 
vey the same, and the interest thereof, to his children, 
“with and under the exceptions and modifications to be, 
afterwards stated, payable in the case of such as are major 
six months after my decease . . . declaring that the whole 
provisions in favour of my said children shall at my death 














XUM 








XUM 


ADMINISTRATIVE TRUSTS. 53 


vest in those surviving me.” He then declared that, not- 
withstanding the periods appointed for payment, it should be 
in the power of his trustees, if they saw fit, to postpone, as 
long as they should think it expedient to do so, the payment 
of the shares in the case of any of the children, and to apply 
the interest during the period of postponement for behoof of 
said children, or by a deed under their hands to retain the pro- 
visions vested in their own persons, or to vest them in other 
trustees, so that the children might receive only the interests 
of their respective provisions during their joint lives, and 
that the capital might be settled on or for behoof of the 
children and their lawful issue. This direction is on the face 
of it strongly suggestive of vesting. ‘It will be observed,” 
said Lord Moncreiff recently (Russell, 24 R. p. 671), “ that 
in the case of Chambers’s Trustees not only was there at the 
outset in the deed an express direction to pay each child a 
share of the residue six months after the death of the testator, 
but it was declared that the shares should vest at the death 
of the testator. The result, however, of the decision of the 
House of Lords was, that what appeared to be an uncon- 
ditional gift of fee was held effectually modified and controlled 
by the discretionary powers conferred upon the trustees.” 
Moreover, this result was reached in circumstances which, 
apart from the terms of the deed, appear favourable to an 
opposite conclusion. The action was one of furthcoming, 
brought by certain creditors of a beneficiary, seeking to have 
a part of his share which had not been paid to him, applied 
in payment of his debts, against the trustees, who maintained 
that they were bound to hold it for his benefit. ‘This the 
trustees were held entitled to do, on the ground that the 
creditors could only have right to the estate tantum et tale as 
it stood in the person of their debtor,—that is, subject to the 
trustees’ power. In view of this circumstance, the argument 
sometimes adduced, that estate cannot be withheld from a 
beneficiary because it would not be protected from his credi- 
tors, loses much of its force (see eg., Wilkie’s Trustees, 
21 R. p. 203). 
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On the other hand there is a feature of the restrictive 
clause in Dr. Chambers’s settlement which might almost be 
admitted to be peculiar to that document, and which has 
been strongly founded on as essential to the decision in the 


ease. That is the discretionary power given to the 
trustees to settle the estate on the beneficiaries in liferent 
and their issue in fee. ‘In the case of Chambers’s Trustees 


the power given to the trustees was a power to restrict the 
right of the legatee to an alimentary liferent and to settle 
the fee in favour of issue” (Lord M‘Laren, 25 R. p. 823). 
“Tt has been decided more than once in the House of 
Lords that a power to trustees to restrict the right of 
a beneficiary to a liferent, and settle the fee on her 
issue or other beneficiaries may be sustained as being 
a competent condition of the grant” (Lord Moncreiff, 
23 R. p. 843). Now it may be that a distinction should be 
made between a direction to settle in liferent and fee, and a 
direction simply to postpone payment of fee even for the 
whole life of the beneficiary. Buta cursory examination of 
the cases suffices to show that they have not been decided on 
this ground. If “to settle” be taken strictly as meaning to 
grant an irrevocable disposition destining the estate to 
certain beneficiaries in accordance with the given direction 
(see Lord Deas in Chambers’s Trustees, 5 R. p. 107), then in 
none of the cases in which Chambers has ostensibly been 
followed, has this condition been present. And though it be 
conceded that an express direction to trustees, in the event 
of a beneficiary dying before they had seen fit to pay him 
his share, to pay it to some one in his place, is equally effi- 
cacious as a “settlement,” this yet fails to satisfy the cases. 
On the one hand, it is impossible to construe any such destina- 
tion over out of Russell (24 R. 666) or out of the popular 
language employed in Christie (16 R. 913): on the other, if 
White's Trustees (23 R. 836) should follow Chambers, why, 
as far as this point is concerned, should not Ballantyne’s 
Trustees (25 R. 621) or the often quoted case of Greenlees 
(21 R. 199; 22 R. 136)? 
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But the most remarkable feature of this leading case, 
viewed in the light of the subsequent decisions, is to be 
found not in the specialties of the deed discussed, but in the 
ratio of the decision. In the Court of Session, the opinion 
of the majority was that the fee had vested in the beneficiary, 
but subject to a resolutive condition, in fact to defeasance, in 
the event of the beneficiaries executing 1 deed of the nature 
prescribed. As the trustees had not done this at the date of 
the creditors’ arrestment, the Court held that the beneficiary's 
share had been effectually attached. But Lord Shand, who 
dissented, agreeing with Lord Young, the Lord Ordinary, 
was of opinion that the vested right should be subject 
always to the discretionary powers given to the trustees until 
the trustees should divest themselves by payment. In the 
House of Lords it was decided that the arrestment had at- 
tached nothing, for the reason that the beneticiary’s share 
had only vested subject to the conditions of the trust. Thus 
it appears that there was not in this case an unconditional 
gift of fee. But it is by considering what those conditions 
were which in their Lordships’ opinion so affected the nature 
of the gift, that the true bearing of the decision is to be 
discovered. Now these conditions had nothing to do with any 
destination over or other means of protecting the rights of 
more remote beneficiaries. There is no hint of such an argu- 
ment in the opinions of the judges in the House of Lords, 
who are at pains to state their view that the object of the 
testator in imposing the restrictions on the beneficiaries’ 
rights was twofold, to enable his trustees to realise his inter- 
est in his business to advantage, and to provide against 
possible improvidence in any of his children. Nor does the 
efficacy of the restrictions seem to have been made to depend 
on the power to settle. This is most clearly brought out in 
the opinion of Lord Hatherley. He divides the restrictive 
clause, and taking first the part which simply gives power to 
postpone payment and apply the interest, says of it in set 
terms that it would be an answer to any legal proceedings on 
the part of a beneficiary to enforce payment into his own 
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hands. From these considerations it is a fair deduction that 
the ground on which the gift of fee was held not to be 
absolute was, that the trustees had power to withhold the 
beneficiary’s share from him for his own protection and 
benefit (cf. Weller, 4 M., H.L. 8). 

If this view of the decision in Chambers’s Trustees be 
sound, there is a remarkable divergence in principle between 
it and the later cases. No doubt a judgment depending on 
the construction of one deed cannot be a direct authority 
on the interpretation of another, any more than a judgment 
as to one set of facts can prejudge the consideration of 
different facts. But this is a question not of the interpreta- 
tion of deeds, but of the competency of certain directions to 
trustees, or trust purposes, supposing them to be contained 
in any given deed (cf Lord Young in Miller’s Trustees, 
18 R. p. 305). A direction to trustees to retain the share 
of a fiar for his own benefit was solemnly adjudged incom- 
petent in the case of Muller's Trustees. Hence there 
emerged at least an apparent inconsistency with the 
earlier decision of the higher Court (cf Lord Moncreiff in 
Russell, 24 R. p. 670). For some time this conflict seems 
to have escaped attention. In the cases of Wealkie and 
Greenlees the decision of the House of Lords is not noticed 
in the opinions of the learned judges. When the difficulty 
became evident, it was very opportunely discovered that 
Chambers’s Trustees and Miller's Trustees belonged to 
different categories. In the latter the beneficiary had a 
fully vested right. In the former he had at most a right 
not fully vested (Whate’s Trustees, 23 R. 836), even if he 
was a fiar at all (Kinmond’s Trustees, 25 R. 823). The 
language employed by the judges in Chambers’s Trustees 
does, it must be confessed, lend itself to a certain extent 
to ambiguity. It may be a nice question whether rights 
said to be vested sub modo or subject to defeasance are 
indeed vested, or are not, or are either according to the 
point of view. But the practical effect of the decision of 
, the House of Lords, on the view of it presented here, is that 
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the power given to the trustees to retain for the purpose 
of administration was sufficient to qualify the gift, so that 
even the beneficiary’s creditors could not by lawful diligence 
obtain payment of his share. If this view be correct, then that 
decision does suggest that a donor has power to limit the right 
of the donee in a way which, to a certain extent, conflicts 
with the old principle that one who is both fiar and life- 
renter of property is entitled to the possession and absolute 
enjoyment of it; in other words, it suggests that adminis- 
trative directions to trustees are competent trust purposes. 
But in subsequent decisions, instead of this theory being 
elaborated and consolidated, and their due metes and bounds 
being set to the rival principles of the donor’s privilege and 
the fiar’s right, the latter principle has theoretically been 
maintained in all its fulness; and accordingly the theory of 
these cases has been that administrative purposes as such 
must be set aside, and that, if upheld, they are so, not for 
themselves, but because some ground may be found in the 
law of vesting for continuing the trust. It is here that 
these cases diverge in principle from Chambers's Trustees. 
That this is so may fairly be tested by the legical difficulties 
which beset the task of differentiating the cases. It may 
be formally valid to argue that though in Chambers's 
Trustees the restrictive clause was upheld, yet, as in that 
case there was no vesting, the decision can not be a 
precedent for cases in which there is a vested right. But 
there is plainly a real vice in this reasoning if the very 
provision which in the one case suspends vesting, be in the 
other set aside as repugnant because of vesting. 

Whether the provisions in Chambers’s Trustees and the 
cases following it are essentially different from those in cases 
of the other class, can only be settled by examination of 
the cases themselves. Necessarily, though it were admitted 
that “the donor of money or anything else is entitled to 
appoint a trust for the protection of the donee” (Lord 
Young, 16 R. p. 916), the difticulties of construction, of 
discovering whether in any particular case he has done so, 
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would remain; for ‘“‘no rule can be laid down which will 
dispense with the necessity of carefully considering the 
effect of all the clauses and provisions bearing on the right 
conferred” (Lord M‘Laren in Mackay’s Trustees, 24 R. p. 
907). Beyond this there are several more general questions 
which suggest themselves as pertinent to the practical 
application of the theory of administrative trusts, for example, 
as to the form in which they may be constituted, and their 
effect on beneficiaries and creditors respectively. But such 
matters are beyond the scope of the present article, the only 
purpose of which is to suggest, with a diffidence correspond- 
ent to the authority opposed, some’ reasons for the view 
that the extreme subtlety and apparent inconsistency which 
undoubtedly marks the decisions in this branch of the law, 
need not be attributed solely to those difficulties which, 
rooted in the complicated intentions of anxious testators, 
are inseparable from the subject ; but may be so far due to 
the authoritative adoption of a false criterion in this matter. 
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WERE THE OUTLANDERS ALIENS ? 


PROPOSE, in terms suitable to a legal periodical, to 
discuss briefly a question of law. It is frequently 

taken for granted that in law the Outlanders in the Trans- 
vaal occupied the position of aliens. I wish to ask if this is 
correct. 

That the Outlanders were often spoken of as being 
simply aliens in the country where they resided admits of 
no doubt. Indeed they often spoke of themselves as aliens, 
and. the statement they were so has been often repeated 
by those jurists, politicians, and publicists, who think the 
war was provoked by Britain, and that the Boers were right 
in the quarrel. One is not surprised to find that their news- 
papers, few indeed in this country, but numerous enough 
abroad, speak always of the Outlanders as aliens who, 
without a shadow of right, had gone into the Transvaal to 
make money, and then claimed to wrest political privileges 
from its lawful inhabitants. One is, however, surprised to 
find this view taken without qualification by writers, of more 
or less eminence, in books and periodicals circulating in 
Great Britain, America, and the Colonies, especially when 
one remembers how frequently it has been pointed out by 
those who have maintained that Britain is right in the 
struggle, that the Outlanders were not in the Transvaal upon 
sufferance, but in virtue of a right to be there, secured to 
them by the British Government. This is a point of great 
significance in international law. 

I propose to examine what as matter of fact are the limits 
of the right which the British Government secured for the 
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Outlanders in the Transvaal, and then as matter of law to 
consider how much the right involved. Iam to do so upon 
the basis of the Conventions of 1881 and 1884. The war 
has no doubt, in the opinion of both combatants, abrogated 
the Conventions, but the only position which a lawyer can 
maintain with reference to the Conventions of 1881 and 
1884 is that prior to the war they were binding upon both 
parties, in so far as the second did not alter the first. 

The clause of the Convention of 1884, defining the 
position of the Outlanders is, upon this point, precisely the 
same as in that of 1881, and is in the following terms :— 

“ Article 14, All persons, other than natives, conforming 
themselves to the laws of the South African Republic, (1) 
will have full liberty to enter, travel, or reside in any part 
of the South African Republic; (2) they will be entitled to 
hire or possess houses, manufactories, warehouses, shops, and 
premises ; (3) they may carry on their commerce either in 
person or by any agents whom they may think fit to employ ; 
(4) they will not be subject, in respect of their persons or 
property, or in respect of their commerce or industry, to 
any taxes, whether general or local, other than those which 
are or may be imposed upon citizens of the said Republic.” 

This article shows that the Boers under the Conventions 
did not get right to exclusive possession of the Transvaal. 
It would have been absurd in Great Britain to have conceded 
such a right, and in 1884 the Boers did not even desire it, 
because their numbers were then insufficient for a beneficial 
occupation of the land. Provision therefore was made for 
immigrants. The Article stipulates for a right of residence 
on behalf of all persons, whatever their nationality, but if 
objection be taken to this latitude, I do not think the British 
Government could enforce it, except as regards our own 
subjects, because it could have had no title to contract on 
behalf of the subjects of other nations, As regards the 
immigrants under the Conventions, to whom the Boers have 
since given the misleading name of Outlanders, when (as 
I hope to show), they were in fact Inlanders, the Article 
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provides in the first place that they should conform to the 
laws of the South African Republic. This adds nothing to 
the common law, because every one who enters a country 
is bound to conform to its laws. The next provision is 
the all important one. Limiting the claim for the reason 
already given, so as to be applicable to British subjects only, 
the Article gives them aud their families right to reside in 
the country. The right is unlimited in point of time, and 
therefore they and their descendants, and all British 
subjects who might join them, are to be entitled to the joint 
occupation of the country in all time coming. This could 
only be done if the incomers could prevail upon those already 
in possession to let or sell to them places which they could 
inhabit, and therefore the Article next makes provision 
that they are to be entitled to hire or possess houses and 
other premises. It is characteristic of the Boer jealousy of 
unnecessary liberality, that the Conventions contemplate no 
more than that the incomers are to be a town population. 
Then, if the incomers were to inhabit the country permanently, 
they must have right to take means for earning a living, 
and provision is accordingly made for their carrying on com- 
merce or industry. Lastly, comes the provision that they 
are not to be subjected to exceptional taxation. The clause 
is silent as to political rights. 

The Article is free from ambiguity, except possibly upon 
one point. ‘here is no room for doubt as to the extensive 
nature of the right conferred upon the Outlanders to reside 
and to carry on commerce and manufactures. The only 
point upon which argument is open, is the extent to which 
the Article permits an Outlander to hold immoveable 
property. They are, it says, to be allowed to “hire or 
possess” it. What does the word “ possess” here precisely 
mean? Is it explanatory of the word hire, or does it mean 
something lower than hiring, such as precarious occupation, or 
something higher, such as owning? The meaning turns partly 
upon whether the Article uses legal or ordinary language. 
If it is legal language, the Jaw must be either Roman-Dutch 
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or English. If it be the former there is no doubt that “to 
possess ” means to possess as owner and not upon any lower 
title. I do not found upon the distinction, possibly too 
subtle to be remembered at Praetoria, between the phrase 
“to possess” and the phrase “to be in possession.”(a) 
I shall take the most favourable view for the Boers, and 
assume the latter to be what is virtually said. Possession in 
Roman-Dutch law is defined by their great authority Voet, 
as the “detention” by one of a corporeal thing, with 
the intention of having the thing as his own.(b) In 
other words “ possession” is the control of a thing which is 
exercised by an owner. And this right to possess is one 
which the law will protect. In the case of a Boer selling the 
site of a house to an Outlander, the private Boer who sold 
could not challenge the right to possess, because he had 
voluntarily ceded it, and the State could not challenge it 
because it had sanctioned the right of the Outlander to 
possess. On this point the Roman-Dutch law adopts the 
Roman.(c) On the supposition of the Article using English 
law language, I speak with diffidence as to the meaning, but 
I do not believe it would be materially different. 1 do not 
think that any English lawyer, if he had meant by possessing 
something less than possessing as owner, would have used 
the word possess at all. He would, I think, have used some 
such word as occupy. But it seems impossible that English 
law language could have been used in the document. The 
Article in its original place in the Convention of 1881, was 
drawn up at Praetoria, and the law language, if any, would be 
the lex loci. I, however, do not think that the document is 





(a) “Aliud est enim possidere, longe aliud in possessione esse” (D, 41. 2, 10, 
sec. 1). 

“Possessio est detentio rei corporalis, animo sibi habendi” (Voet ad 
Pandectas, 41. 2, 1). 

(c) D. 43. 17 (Uti Possidetis), 1. “Ait Praetor :—Uti eas aedes, quibus de 
agitur, nec vi nec clam, nec precario, alter ab altero possidetis, quo minus ita 
possidetis, vim fieri veto.” See also Voet’s Commentary on this title. If 
possession were given upon a sale “bone fidei” though not “stricti juris,” and 
afterwards lost, it could be recovered by the honorary “ Actio Publiciana in 
rem” (D, vi. 2, 7, sec. 16). 


























XUM 


WERE THE OUTLANDERS ALIENS ? 63 


meant to be in legal phraseology. I think it uses terms in 
the way they are used in ordinary intercourse. According 
to that interpretation, when it is said without qualification 
that a man possesses an estate, or that it is his possession, 
what is meant is that it is his property. Practice since 1881 
has confirmed this view, and I am not aware that the Boer 
Government has ever questioned the right of the Outlanders 
to own property, or has even suggested that the Outlanders 
only had it, because the Boers did not care to challenge their 
right. 

Having thus ascertained what, as matter of fact, was the 
exact position of an Outlander in the Transvaal, I propose 
next to ask whether there is any kind of justification for con- 
founding him with an alien? ‘The important points to notice 
in this connection, are that the Outlanders, and all who may 
join them, with their issue for all time coming, have the right 
to inhabit the Transvaal and possess property there, and that 
they have this right in virtue not of any letters of naturalisa- 
tion or permission from the Boer Government, or of any 
statute of the Boer Legislature, or of treaty from which the 
Boers could withdraw their consent, but in virtue of a right 
secured to them by Great Britain in granting the funda- 
mental charter of the country. 

This right to occupy a country, irrespective of the per- 
mission of its Government, is a right which no alien 
possesses. I fancy that in the case of the Continental 
powers, no one would question this. If any Englishman 
tried to reside in Russia without permission of the Czar, or 
to remain in Germany after the Emperor had requested him 
to leave, he would very speedily be enlightened as to the 
international law on the subject. It is only as matter of 
courtesy that the foreign government would even be obliged 
to assign a reason for its refusal to permit the alien to enter 
or remain. There is no country in the world where a debate 
upon the question could be raised excepting in the British 
Empire, and even here the answer is not doubtful. Although 
statute law frequently allows aliens to own immoveable 
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property within the territory, and the common law generally 
allows them to own moveable property, no alien can enter 
British territory, or even send anything of his own into it, 
if the Government exercising authority in the place chooses 
to say him nay.(@) Hence I think I am justified in saying 
that there is a wide and material difference between the 
position of an Outlander had and that of an alien. I now 
proceed to examine the legal consequences of this difference. 

The view of the Boers, and of those who think with 
them on this point, is that the right to residence carries with 
it no right of any kind, or upon any terms, to demand 
political privileges. Whether to grant the franchise in five 
years, or in fifteen or fifty, or for that matter, never to grant 
it at all, is entirely in this view left to the discretion of the 
Boers. The Outlanders and their successors may dwell for 
all time in the country, but, if ever they get political 
privileges, it will be due to considerations of expediency or of 
generosity on the part of the Boers. Even though the 
Outlanders should become the great majority of the inhabit- 
ants, their legal position will still be no-ways different from 
that of a subject or native race. If they obey the laws, and 
pay their taxes, they will get police protection for themselves 
and their property. If they like to use the Dutch language, 
they may have recourse to Courts of Justice, which the 
Boers will control. On the same terms, they may get State 
education for their children. Otherwise they will get no 
benefit from the taxation which will be levied upon them. 
They will be incapable of holding any public office or of sit- 
ting upon a jury, and all the ordinary rights of citizenship, 
such as freedom of speech, and freedom of meeting, will be 
granted to them, only so far as the Boer minority thinks 
right. As regards military service there will apparently be 
no ground upon which they can refuse it, except possibly 
that if there be any recognition given to the suzerainty, they 
could not be called upon to serve against the suzerain power. 





(a) 33 & 34 Vict. c. 14; Musgrove v. Chun Teeong Toy (Privy Council), 1891, 
A.C. 272; Poll v. Lord Advocate, 1897, 5 S.L.T. 167. 
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The exemption from military service which the Conventions 
of 1881 and 1884 confers applies only to those Outlanders 
who had entered prior to 8th August, 1881, and registered 
themselves within twelve months. All other Outlanders 
were left under the Conventions to the ordinary inter- 
national law, which would apparently make them liable 
to military service. («) 

All this sounds like a reminiscence of old times. In the 
early middle ages, when the Roman Empire was broken up, 
and its old dominion was thronged by hosts of races, inter- 
mingled and yet separate, each race lived according to its 
own law, both public and private. The dominant race did 
the work of governing. It was for the subject races to live 
in peace and give obedience. The racial theory of govern- 
ment was in full force. No trace of the modern territorial 
theory, with its notions of equal rights for all inhabitants, 
had risen to vex the ambition of the governors, or disturb 
the content of the governed classes. Where there is great 
disparity between the degrees of advancement in civilisation 
of the various races which inhabit the same country, this 
racial theory is still the theory which circumstances cause to 
prevail in large parts of the world, but even where it is now 
enforced, it is enforced only so far as is unavoidable. It has 
been reserved for the Boers and their friends to seek to apply 
it, as regulating matters between themselves and a race of 
higher civilisation. 

The position which is thus contended for is somewhat 
startling, and yet one can only guess at the legal grounds 
upon which it is based. The Boers, and those who support 
them, have made themselves so sure that the Outlanders 
were aliens who were in the country during the pleasure of 
its Government, not inhabitants in virtue of a right secured 
to them by Great Britain, that they have thought all argu- 


(a) This was the view taken by the British Government during the civil war 
in the United States as applicable to “ British subjects voluntarily domiciled in a 
foreign country.” It is not, however, universally admitted. See Hall’s Inter- 
national Law, 4th edition, p. 216. 
VOL, XII.—NO. 1. F 
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ment upon the subject unnecessary. I can imagine only one 
position, which, when these gentlemen are compelled to face 
the question, they will take up. Jurists distinguish between 
the greater and the lesser degrees of naturalisation of an 
alien, and it may be maintained that it is only the latter 
which the Conventions have conferred. 

The differences between these two degrees are not in 
every country the same. Broadly speaking, the difference is 
that under the lesser, the alien gets right to reside and own 
property, and that under the greater he gets the full rights 
of citizenship. Frequently, the lesser degree is conferred 
first, and the full naturalisation not till a considerably longer 
period of residence. The granting of both is entirely volun- 
tary on the part of the Government, and the granting of the 
first confers no right to ask for the second, even when the 
term of residence qualifying for it has been fulfilled. To all 
this, no objection can be stated. When the whole matter of 
naturalisation is under the control and in the pleasure of a 
Government, it can grant it to any extent and at any stages 
which may seem good to it. 

In examining the question whether the Conventions give 
right only to the lesser naturalisation, I must begin by 
admitting that it is somewhat strange not to find the matter 
expressly dealt with by the Conventions. It would have 
been natural to expect that the Boers would have said so, 
if they desired to provide that the British subjects, who for 
any length of time and in any numbers were to inhabit their 
territory, were never to have right to political privileges. 
On the other hand, it would have been natural to expect 
that our Government in order to avoid dispute upon the 
point, would have caused the period within which these 
privileges were to follow to be defined. The omission may be 
due to the spirit of magnanimity and faith in which the 
negotiations are said to have been conducted on our side, and 
to the desire on the other side to raise as few troublesome 
questions as possible. 

In the absence of express provision, we may ask what 
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was the intention of the parties at the time? Was it the 
intention of Great Britain that its subjects resident in the 
Transvaal should occupy the position which was assigned to 
them? At the time of the Conventions, there was no idea 
that British subjects would go much upon temporary visits 
to the country. 

The Transvaal was a wide, sparsely-inhabited region, and 
the men who would go there would go to settle. When our 
country stipulated that we should have right to reside, to 
hold property, and to toil for maintenance, in the Transvaal, 
did it mean that we should go there practically as a subject 
race? Or did it mean that we should go there and obtain, 
in reasonable time, the ordinary rights of citizenship? The 
mere statement of the question, from the British point of 
view, shows how impossible it is for us ever to have enter- 
tained the intention to be content with less. 

It is only from the Boer point of view that there is any 
room for argument, but even there the state of the facts, 
with the account of what was said at the time, is decisive. 
Prior to 1877, the Transvaal Boers had a fundamental Article 
of their Constitution, which was revived in 1881, to the 
effect that every immigrant who resided for a year could 
become a burgher. Every immigrant who then came, just 
as every Outlander who has come since, added distinctly to 
the wealth and resources of the country ; and the Boers were 
anxious, then as afterwards, to attract them, but the 
attraction of the goldfields not existing, they wished to 
attract them by giving the promise of fair and just treat- 
ment. The Boer declaration on the point, which at the time 
we believed and trusted, has often been quoted, but it may 
be quoted again. On 10th May, 1881, at a conference 
between representatives of Her Majesty and representatives 
of the Transvaal, the President, Sir Hercules Robinson, 
asked this question :— 

“ Before annexation had British subjects complete freedom of trade 


throughout the Transvaal? Were they on the same footing as citizens of 
the Transvaal ?” 





68 THE JURIDICAL REVIEW. 


Mr. Kruaer replied: “ They were on the same footing as the burghers. 
There was not the slightest difference in accordance with the Sand River 
Convention.” 

Sir Hercutes Ropinson: “I presume you will not object to that 
continuing ?” 

Mr. Kruger: ‘No, There will be equal protection for everybody.” 

"Sir Evetyy Woop: “ And equal privileges?” 

Mr. Krucer: “ We make no difference as far as burgher rights are 
concerned. There may, perhaps, be some slight difference in the case of a 
young person who has just come into the country.” 


This conversation shows clearly what was intended. 
I do not contend that it shows a promise to give political 
privileges within any definite time, but merely that it shows 
that they were to be got within a reasonable time, and the 
Outlanders were to be on a footing of equality with the Boers. 

There has been some argument whether the fundamental 
law of the Boers—the Grondwet — fixing the period for 
attaining the franchise at one year, admitted of change. 
The British cannot maintain any argument on that point. 
Prior to 1884, and after 1881, the period had been raised to 
five years, and we had made no protest. To the abstract 
power of change we have, therefore, no right to object. 
What we are entitled to say is that, if there be any weight 
to be given to the intentions of the parties at the time, we 
are entitled to a voice in the matter, and that there must be 
no such change of franchise law as to be equivalent to a 
denial of the right. 

Since the Conventions, circumstances have changed, 
and with them the intentions of the Boers, The goldfields 
have been discovered. They attract immigrants enough, 
and it is more convenient to regard these as sheep to be 
shorn than as inhabitants to be put upon a footing of 
equality. This brings us to the point whether the Conven- 
tions permit of this change of intention. The significant 
thing about the Convention is that it is silent upon the sub- 
ject of political privileges, and the question, therefore, is, 
what is to be the construction of it in the absence of express 
stipulation ? 
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Hence the question from the legal point of view resolves 
itself into this: was it for the British to claim the insertion 
of a clause giving the franchise on certain terms, or was it for 
the Boers to reserve power to deal with that matter as they 
pleased? I do not think the answer can be doubtful. There 
is nothing in the fact of the matter not being specially dealt 
with by the Conventions, because it was no part of their 
scheme to provide a constitution for the Transvaal. The 
matter was left to be dealt with by the general law. The 
fact of there being such a thing as the lesser naturalisation 
throws little light upon the matter, because there is a 
fundamental difference between aliens upon whom that has 
been conferred, and the Outlanders, that the former reside in 
virtue of a privilege which can at any time be recalled, 
and the latter are inhabitants as of right. The question is 
new in international law, and can be solved only by refer- 
ence to general principles. 

It seems to me not to be doubtful what the general law 
of free civilised countries is upon the point. Keeping in 
view that the Outlanders are not aliens, but are inhabitants 
as of right, it surely is not necessary to formulate a stipula- 
tion that the lawful inhabitants of a country, of equal intel- 
ligence and wealth, and coming of as high a race, are not to 
be treated as subjects or as “native races.” The modern 
rule of good government is in favour of equal rights to all 
lawful inhabitants. It would have required, [ submit, some- 
thing express in the Conventions, if these equal rights 
were to be denied. Suppose for a moment that the 
Boers had formulated an article embodying the views 
they and their friends have since maintained, is it possible 
to imagine the British Government would have agreed to its 
insertion? On the other hand, suppose that the British 
Government had been astute enough to have formu- 
lated in 1881 or 1884 a stipulation that the period of 
residence for acquiring political privileges was not to be 
extended beyond five years, is it difficult to believe that the 
Boers would have conceded it? ‘The contention of the 


ce 
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Boers and their friends on this point seems to be, that unless 
inhabitants of a country, as of right, expressly stipulate for 
the ordinary privileges which are enjoyed in all civilised 
countries, they may be subjected to any degree of tyranny, 
with no redress except that of surrendering their position 
and leaving. ; 

That the Outlanders have not had equal rights, or any- 
thing in the least approaching to them, seems to me plain 
enough, but with that I do not deal at present. All I main- 
tain now, is that, with the practical view of amending their 
grievances, and with due regard to their position as inhabit- 
ants of right, they were entitled to demand the possession of 
political rights upon fair terms and within a reasonable time. 
Had the right to make this demand been conceded, the 
discussion would have been narrowed to the question of what 
was fair and reasonable. I do not think it would be difficult 
to show that the proposals which the Boers actually made 
were neither fair nor reasonable. I do not think this is gener- 
ally disputed. But the matter never was allowed to reach 
the stage of fairly discussing them. The Boers, and the 
jurists and politicians who support them, have always 
denied the legal right of the British Government to make 
any demand whatever upon the subject of the franchise, and 
have always sought to place the Outlanders upon the footing 
of mere aliens. What political privileges they might get, 
the Outlanders were to get at and during the pleasure of the 
Boers. Had the right been conceded to demand the franchise 
upon fair and reasonable terms, there might have been room 
in the first place for joint investigation, and afterwards 
possibly for arbitration ; but when the position was taken up 
that the Outlanders were aliens, with no political rights what- 
ever, it seems to me that fair fulfilment was being denied to 
the Conventions. The legal effect of one party declining to 
fulfil a bargain is to entitle the other party to withdraw. 
We should therefore have been justified in declaring the 
Conventions at an end. This would doubtless have been 
equivalent to a declaration of war, because there would have 
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been a reversion necessarily to the state of matters which 
preceded the Conventions. All speculation, however, as to 
what might lawfully have followed upon our part, came to 
an end by the Boers taking the initiative and invading British 
territory. 1 need hardly add that | have confined myself to 
one interesting legal question, and have purposely refrained 
from even alluding to the many large issues, both lega. and 
political, raised by the present war. 
J. Dove WILson. 





Current Topics. 


a 


The Usages of War.—In war between civilised States in modern 
times there have become established, partly by convention, partly by mere 
frequent practice, and partly by the influence of the great jurists, certain 
rules of conduct between the belligerents in given circumstances, which, 
whether entitled to be called “ Laws” of war or not—a question on which 
there is room for difference of opinion—at least merit recognition as 
“Usages of War” which ought to secure the adhesion of every self- 
respecting State. At the stage at which the war in South Africa has now 
reached, when large masses of men have been for months opposed to each 
other in the field, and when our forces have at length become invaders of 
the enemy’s territory, the following notes on some of these usages may 
prove of interest ; and first as to the usages dealing with— 

The Commencement of Hostilities—Whatever may be thought of the 
prudence or even of the rectitude of the war, it must be conceded to our 
foes that in the method of commencing it by ultimatum intimating that 
non-compliance with their demands by a certain time would result in a 
state of war, they conformed to the more ancient and scrupulous, rather 
than to the modern and looser practice. Formal declaration of war (as 
distinguished from proclamation of the existence of war for the infor- 
mation of our own subjects and neutrals) has been the exception rather 
than the rule in recent times. Such formal declaration was last made by 
ourselves against Spain in 1762; while the last foe who favoured us with 
a declaration was King Thebaw who in 1885 formally declared war on 
the British, when our army was already well “on the road to Mandalay.” 
His declaration was followed within a few weeks by his deposition and 
the incorporation of Burmah in the Empire. Prosit omen. In at least 
one of the modern attempts to codify the laws of war it has been proposed 
to re-establish some sort of declaration as a preliminary to the commence- 
ment of hostilities, 

Effects of the War on 7'reaties.—As to this there is not unanimity of 
opinion, some publicists maintaining that war abrogates all treaties 
between the combatants not expressly providing for a state of hostilities ; 


while, on the other hand, it is urged by publicists of growing numbers and 
authority that treaties are susceptible of classification ; and that as an 
action on a contract between individuals does not free them from all other 
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obligations, so, between States, treaties as to matters not put in issue in 
the war should remain binding. For the practical purposes of the present 
war it is immaterial which view be taken, as it seems well established that 
“In all cases in which war is caused by differences as to the meaning of a 
treaty, the treaty must be taken as annulled” (Hall, 404). According to 
this view the treaties of 1881 and 1884 lapsed on 10th October last, and 
the Transvaal at least can no longer appeal to them as a basis for even 
qualified independence. This is on the assumption that these documents, 
in form unilateral grants, are entitled to the status of treaties. The only 
other treaties of moment to which we and either of our foes are parties 
are conventions of an international character, such as the Geneva Con- 
vention, expressly conceived in view of war, and therefore subsisting. 

Effect of Recognition of a State of War.—Whenever hostilities arise 
between one country and another, which is in a greater or less degree of 
subordination to it, an urgent question arises whether the armed forces of 
the latter State are to be treated as belligerents or not. In recent times 
the tendency is to accord them recognition as such, and we, of course, have 
done so, in regard to the forces both of the Transvaal and of the Free 
State in the present war. But the further question arises, “If a State 
recognises its foes as entitled in battle to the privileges of belligerents, 
does it thereby connive at their assertion of independence and forego its 
right to treat them afterwards as rebels?” It is well settled that it does 
not do so, the rules applicable being concisely summarised in Lincoln’s 
Instructions to the United States Armies (1863, Arts. 152-154), Article 
153 of which provided that “Doing any . . . act sanctioned . . . by the 
law and usages of public war between sovereign belligerents neither proves 
nor establishes any acknowledgment of the rebellious people, or of the 
Government which they may have erected as a public or sovereign power.” 
This being so, recognition of belligerency is advantageous to all parties, 
as 1t imposes on other States the duties of neutrality. 

Effect of Hostilities on Relations between Subjects of the States at War 
and the Hostile Government, &c.—War puts an end to all non-hostile 
relations between the subjects of the contending States inter se (Hall, 405) ; 
suspending, therefore, for the time being existing contracts between them, 
and debarring them from entering into new contracts while the war lasts. 
A fortiori it is forbidden to subjects of one State to contract with, or make 
payments to the Government of the other. Hence the difficulty which 
has arisen in regard to British subjects interested in Transvaal mines 
from which dues are from time to time payable: and the importance of 
the British proclamation that recognition will not be given to any 
forfeitures while hostilities are pending. 

Persons by whom Hostilities may be Carried on.—The proper agents of 
war are the armed forces of the States concerned. But the practice of the 
present war has probably given its death-blow to the view acted on by the 
Germans in the Franco-Prussian war, that these must be forces permanently 
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embodied, or at all events subject to the general military command. For 
it has confirmed the view taken by the Conference of Brussels of 1874, 
recognising, as entitled to belligerent privileges, bodies of men headed by a 
responsible person, who conform to the usages of war and are distinguished 
by sufficient marks, There seems, indeed, reason to question whether 
sufficient insistence has been shown on the necessity of prominent and 
distinctive marks not readily removable. In the present war there is 
no doubt that large numbers of foreign volunteers have been em- 
ployed in the Boer ranks. The Prussians in the Danish war refused 
to treat Norse and Swedish volunteers as on the same footing with 
the military forces of the Danes, but it is improbable that we shall draw 
any distinction to the disadvantage of the foreigners. Equality of treat- 
ment is provided for in the code of the Jnstitut. Foreign nations do not, 
as a rule, keep so firm a grip on their warlike subjects, as we do under the 
Foreign Enlistment Acts. And so long as men do not leave their own terri- 
tories organised and armed for war, we can perhaps hardly complain. But 
in the case of even small bands of armed and equipped men, avowedly going 
to serve with a belligerent, neutrals have a right and a duty to restrain 
their passage through their territories. To this view of its obligations 
Portugal seems at last to be awaking, and checking the passage of such 
bands through its Delagoa Bay Territories. 

Use of Barbarian Troops against Christian foes has been generally con- 
demned by the Institutionalists, There are several instances of it even in 
modern practice—but it is to be deprecated, unless, perhaps, where native 
races are allowed to defend their own territories if invaded. The employ- 
ment of our disciplined Indian troops stands on a very different footing. 
There may be good reasons for thinking it undesirable to use them in South 
Africa, but reasons of a very different order from those applicable to the 
use of such savage auxiliaries as excited the rage of Chatham. 

Methods of Offence, Projectiles, d:c.—Long before the ancient conception 
of war—as “a state of violence in which, as between the belligerents, all 
human relations were suspended, all ordinary social ties severed and all 
moral restraints annihilated ””—had given place to the modern view of it as 
a conflict between States striving for a definite end by means of their 
military forces, restrictions had been recognised upon the methods of over- 
coming the enemy which might be resorted to. It is difficult to draw 
logically a line of demarcation between certain of the methods which 
were permissible and certain of those which were forbidden. But in 
practice it was accepted that some were unlawful, others lawful. Thus 
from the time of the Laws of Manu the use of poison has been forbidden— 
not, indeed in the accidental form in which rivers may become polluted 
(as at Ladysmith) by the necessary uses of the enemy or the exigencies of 
a battle-field, but the deliberate use of it as a means of destruction whether 
in food or water. In modern times the existence of a distinction was 
clearly laid down in Articles 12 and 13 of the Project of the Brussels 
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Conference of 1874, which states that ‘The laws of war do not recognise 
in belligerents an unlimited right to choose the means of destroying the 
enemy.” The matter is at present regulated by the Declaration of St. 
Petersburg and certain declarations of the Peace Conference at The 
Hague. In the early sixties, explosive bullets had been adapted for use 
in rifles and had obtained great vogue among hunters, A fear lest their 
use might be introduced into warfare led the Czar, Alexander II., in the 
interests of humanity to convene in 1868 a Conference at St. Petersburg. 
The result was the famous Declaration to which all the Great Powers of 
Europe including Great Britain assented. It is in these terms, ‘Con- 
sidering that the only legitimate object which States ought to set before 
themselves in war is the overcoming of the military forces of the enemy : 
that for this purpose it is sufficient to put hors de combat as many men as 
possible ; that what is required for this object is exceeded when weapons 
are used which aggravate the sufferings of men already hors de combat or 
which make their wounds more certainly mortal, and that the use of such 
weapons is an outrage on the laws of humanity ; therefore, the contracting 
States engage to renounce in case of war between themselves the use by 
their military or naval forces of any projectile of less than 400 grammes 
weight which is explosive or is charged with any fulminating or inflam- 
mable matter.” 

Two of the Declarations at the recent Congress at the Hague also 
dealt with this subject. The Second Declaration, which had for its aim 
“The prohibition of the use of any projectile, having for its sole object the 
dispersion of asphyxiating or injurious gas,” secured the unanimous assent 
of the Powers represented. But to the Third which forbids “the use of 
balls which readily expand or flatten themselves in the human body” the 
representatives of Great Britain declined to assent—avowedly because it 
struck at the employment of the ‘‘ Dum-Dum ” bullet. 

In considering the bearing of these Declarations on the circumstances 
of the present war we may pass by the alleged finding of ordinary explosive 
bullets among the munitions of Cronje’s army, and the use by him against 
Mafeking of shell charged with inflammable fluids—(See Zhe Times of 
19th January, 1900) — with the observation that the use of either, if 
substantiated (as there is now too much reason for regarding it), would un- 
questionably be contrary to the usages of war as defined in the declarations, 
and would only be saved from being a breach of positive international 
law by the plea that neither the Transvaal nor the Free State is a party 
to either of the Conferences—a plea which, if urged, would have the 
effect of putting both States out of Court in any complaint against 
Great Britain founded on the Conferences. There remain the 
interesting questions as to the permissibility of lyddite and of the 
“Dum-Dum” or similar bullets. Both are fully and ably discussed 
in an Article on “Za Guerre de lAfrique Australe” in the Revue 
des Deux Mondes for 1st March last, by M. Arthur Desjardins, 
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As to lyddite, M. Desjardins regards the evidence as insufficient to show 
that any special ill results have been due to the influence of the gases 
produced by explosion, and prefers to regard the observed cases of death 
or loss of senses without visible wounds as due to concussion. On the 
whole, he concludes that the new high explosive is not within the prohibi- 
tion of the second Declaration of the Hague—a view which he is perhaps 
the more willing to adopt, because “there is no appreciable difference 
between the English lyddite, the French mélinite, and the German 
roburite.” A sounder ground for holding that it does not transgress the 
Declaration is, surely, that neither its sole, nor even its main object is the 
dispersion of noxious gas; its primary object is identical with that of the 
old shell—viz., to destroy by explosion or concussion ; and any generation 
of gas (noxious or otherwise) is merely incidental to this, and is trifling in 
quantity. 

As to the “ Dum-Dum” bullet the case is narrower. That the bullet 
has not been used at all by our troops in the present war is, we think, 
established ; and without questioning M. Desjardins’ desire to be impartial 
we cannot but think that his predilections have led him to accept Boer 
stories on this, as on other matters, without sifting them so thoroughly as 
could have been wished. But assuming them to have been used, is their 
use contrary to the received usages of war? Accepting as he does the 
third Declaration of the Hague, M. Desjardins would answer this affirma- 
tively. But he quite frankly concedes that this is not in terms binding on 
us. He argues, however, that it merely makes explicit what is implied in 
the St. Petersburg Declaration. If this be so, Great Britain would not of 
course stand on the quibble that, as in a question with our present enemies, 
that Declaration does not apply. But is the bullet even implicitly struck 
at by the 1868 Declaration? There are fair grounds for a negative answer. 
It is not explosive. The worst its opponents can say of it is that in 
entering the body it expands in mushroom form and inflicts a severe 
wound. But the answer to the question really depends on whether 
the wound is more severe than is necessary with the modern rifle to 
disable the enemy and put him hors de combat. For the object of 
the Declaration was to strike at projectiles which increased the suffer- 
ings of men already hors de combat—i.e., to make disabling wounds 
more aggravated. All suffering necessary to disable the foe is legiti- 
mate—and the case for the “ Dum-Dum” is that the ordinary small 
calibre bullet, moving through a flat trajectory and with immense 
velocity, wounds indeed, but does not disable a sufficient proportion of 
those struck to accomplish the vital object of “enfeebling the military 
forces of the enemy.” Experience bears this view out, as these bullets fail— 
(1) in not necessarily disabling one struck at the time of impact, or even for 
some considerable period afterwards ; and (2) in not so disabling him as to 
lay him aside for an appreciable part of a campaign. Now, from the stand- 
point of the legitimate object of war, all wounds which fail in these respects 
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merely produce so much useless suffering. Accordingly, it seems permis- 
sible, and quite within the spirit of the Declaration of St. Petersburg, to use 
projectiles which inflict only so much suffering as to make wounds effective 
for their legitimate and approved purpose. The “ Dum-Dum” bullet is 
said to do more than this; and probably, at first, no other means 
equally effective was available. It is, however, satisfactory to learn that 
science seems to have discovered a new pattern (No. 11) of swifter non- 
splintering bullet, which offers the advantages of the “ Dum-Dum ” without 
its objectionable features ; and the Government is to be congratulated on its 
resolve to use this, thus obviating for the future any occasion for cavilling. 
While, however, it thus appears that a great deal may be said in 
favour of honest open use of the ‘“ Dum-Dum ” or other soft-nosed bullets, 
as permissible under the Declaration of St. Petersburg, language can 
hardly be used too strong to stigmatise the conduct of those, who while 
protesting in the face of Europe against their use by the British, are 
themselves, freely, though surreptitiously, using those bullets. Yet is there 
not—in the bullets found among Cronje’s munitions, in the frightful 
wound of Trooper Webb at Mafeking on 9th March, and in the bogus 
graves found filled with such projectiles near Ladysmith—too much reason 
to suppose that such has been the conduct of our Boer antagonists ? 
Various questions have arisen on divers other matters which can 
only be solved in the light of the usages of war—questions as to treatment 
of prisoners, reprisals, neutrality of ambulances, abuse of conferences under 
the white flag, rights of a force in occupation of a country as ours now is cf 
the Free State—but considerations of space forbid their treatment for the 
present. 





J. Roberton CHRISTIE. 


Australian Federation.—The constitution of Federal Australia is now 
almost an accomplished fact. Five years have sufficed for its making and 
for its final adoption by the six Colonies, rather less time than in slow- 
going England is required to amend an Act about official fees or dubious 
eggs. The Bill in its amended form has been approved of by enormous 
majorities in Victoria and Tasmania, and has at last gained a sufficient 
majority in New South Wales. The main difficulties have been ingeniously 
resolved. (1) The Federal capital is provisionally Melbourne. The per- 
manent capital is to be situated in New South Wales, and to form, with 
the surrounding district, Federal territory. (2) A disagreement between 
the two Federal Houses or Chambers is to be determined by the absolute 
majority of both united and voting as one body. New South Wales and 
Victoria acting together can, therefore, have their own way. (3) With 
regard to amendments of the constitution, which have been twice carried 
in one House but rejected by the other, an appeal to the people is provided. 
In this case the assent of the majority of voters in each of the greater 
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number of the individual states, and also of a majority of the whole voters, 
without regard to states, is required to carry the amendment. Whether to 
fit the constitution with this double drag is not erring on the side of 
caution, may be questioned. 

Mr. Haldane’s opportune testimony to the value and necessity of 
judicial unity in the Empire suggests the hope that this Bill may be, if 
necessary, amended so as to preserve entire the appellate jurisdiction of the 
Privy Council. There is no reason why we should not have one Appellate 
Court for the whole Empire, comprising the ablest judicial talent within its 
bounds, elaborating out of different systems and usages one great body of 
reasoned law, in which all the best elements of Anglo-American law and 
of civil jurisprudence, Roman, Scots, Dutch, or Canadian may be united ; 
in short, doing for the Queen’s subjects and for the science of law even 
more effective and enduring service than the. Imperial Council under 
Hadrian, or the Antonines, rendered to the Roman world and, derivatively, 
to the Middle Ages. Such a Court would amply employ its members. 
They could scarcely tind time to relieve the ordinary English or Scottish 
judges of their local burdens or duties, as Mr. Haldane suggests. Imagine 
the confusion, if the chiefs of Scottish and Australian justice were to 
interchange, or the Lord Chancellor to take the place of the Chief Justice 
of Burmah, or Fiji, or South Africa, or Khartoum. 

The extent to which this Bill has drawn on constitutions of the United 
States, of the Dominion of Canada, and of the Swiss Federation, has 
formerly been pointed out. Its adoption proves how the movement in 
favour of written constitutions steadily gains ground, and almost leads us to 
expect that even Englishmen in England may throw to the moles and the bats 
some of their favourite delusions regarding the superiority of an unwritten 
and undiscoverable constitution. 


Money Lenders’ Bill.—As Lord James has already reintroduced his 
Bill, and passed it through Committee without amendments, it may be 
assumed that it has a fair chance of becoming law this session. The 
difficulty felt about the Bill last year was with regard to the definition of 
money lenders, and this definition has now been improved by stating 
certain specific exceptions as (a) pawnbrokers, (+) registered friendly loan 
societies, (c) special statutory corporations, (d) persons bona fide carrying on 
the business of banking, or insurance, or any business not having for its 
primary object the lending of money. The definition is still susceptible of 
improvement, for it is obvious that under (d) the friendly tailor might be 
protected. It has been suggested that, following the precedent of the 
Belgian Penal Code, the professional money lender might be defined as a 
person who habitually takes for loans higher rates of interest than those 
scheduled in the Bill. This schedule is also new. It mentions the pawn- 
broking rates of 25 per cent. and 20 per cent. in small loans, and 15 per cent. 
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as the note of suspicion in cases of larger amount. There seems to bea 
general disposition to allow the experiment of registration of money lenders 
to be tried. As to the equitable jurisdiction to enquire into loans, now 
proposed to be given expressly by statute to the Courts, the critical words 
are “harsh and unconscionable.” It is not desirable to be too definite. A 
great many similar experiments in legislation have recently been made by 
progressive countries in Europe. The substance of the new German Code 
provides a punishment for “ whosoever exploits the necessitous condition, 
the careless improvidence (Leichtsinn), or the inexperience of another 
person in case of a loan or a prolongation of credit, and thereby secures the 
transfer, or the promise, to himself, or a third person, of pecuniary 
advantages which exceed the customary rate of interest to such an extent 
that under the circumstances of the case, such advantages are in striking 
disproportion to the consideration provided.” Other illustrations are given 
by Mr. Harrison in his article on Foreign Usury Laws in the Journal of 
the Society of Comparative Legislation, July, 1899. This legislation seems 
to have proceeded on the view expressed by Ihering in his Zweck im Rechte, 
i, 138, that “unfettered freedom in commerce is a licence to extortion, a 
pass for robbers and pirates to the purses of all who fall into their hands. 
Alas for the victim! One can understand that the wolves cry out for 
freedom. If the sheep join in their cry, they only prove—that they are 
sheep !” 


Insurance in the Transvaal. Whatever criticism may be made on 
Boer civilisation, it must be admitted that the Transvaal Insurance Law, 
No. 8 of 1898, is an able and vigorous piece of legislation. It repeats in 
substance the provisions of No. 12 of 1892, and closely resembles the Free 
State Law, No. 10 of 1891. From Insurance Companies doing business 
in the Republic it requires a deposit of securities (£10,000 for life business, 
£5000 for fire and accident), a £20 license, a deposit of articles, stating a 
“domicilium citandi et executandi” within the State, a yearly statement 
of business, &c., and on failure to perform these conditions the Company 
may be suspended by the High Court from doing business for an unlimited 
period. The deposit is to operate as a guarantee for “good faith and 
honest business transactions,’ and may be taken in execution under any 
judgment recovered on a policy. The most interesting stipulation, how- 
ever, in present circumstances, is that contained in Article 15 :—‘No such 
Company shal! lay down any condition in any policy hereafter to be issued 
in this State which may be at variance with the conditions of the Military 
or Commando Law, and such condition shall in no case be of force or be 
pleaded against the payment of such policy if the person insured should die 
in Military or Commando service.” The Commando Law prohibits any 
increase of premium on the lives of those ordered to war, so that British 
military successes may entail some disagreeable results for British Life 
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Offices. The singular fact has been pointed out that the Dutch Company, 
which has transacted the largest life business in South Africa, make 
prominent in their policies the following warranty :—‘‘The payment of a 
claim will be refused if the death of the insured shall have occurred in 
active military service, in consequence of a war in any other country than 
the South African Republic or Orange Free State.” This is an intel- 
ligible and patriotic clause in favour of those who defend their native soil, 
but it may raise the difficult question whether it applies to casualties 
occurring in Natal and Cape Colony, the executors offering to prove that 
the invasion of these territories was part of a purely defensive system of 
operations. It is still more difficult to foresee at the present moment to 
what tribunal that question will be submitted. 





Incidence of Taxation—The Budget proposals have to some extent 
revived the old question in what proportion the different classes of the 
community contribute to the public revenue. Of course, only approximate 
results can be reached on such a subject, but a long line of eminent 
economists, such as Mr. Dudley Baxter, Professor Leone Levi and others 
have from time to time published calculations which are not greatly 
dissimilar. The latest figures are those given in Statistics and Economics, 
by Professor Richmond Mayo-Smith, of Columbia University ; they are 
taken from a paper by Mr. Sanger, in the Yale Review, on the incidence 
of taxation in the United Kingdom. (See also Sanger, Is the English 
system of taxation fair? Economic Journ., ix. 10.) Mr. Sanger assumes 
that the working-classes are 70 per cent. of the population, the middle and 
upper classes being 30 per cent. Taking Imperial and local burdens 
together, the former contribute 41°5 millions sterling; and the latter 85:2. 
Taking Imperial burdens alone, the working-classes contribute 34:2 
millions sterling as against 53°7 millions. Assuming a family of five 
persons, the family burden then becomes, for the working-classes, £7, 11s. 
8d., per annum : other classes, £36, 9s. 2d. The former figure is excessive 
for Scotland. The local burden per family is £1, 9s. 8d. for the working- 
classes, as against £13, 11s. 8d. for other classes. It may be pointed out 
that, except the local rate, the taxation of the working-classes is self- 
imposed or voluntary. On the other hand, if a deduction for minimum 
subsistence be made, the percentage of taxation of the working-classes is 
largely raised, although not equal to that of the other classes. Professor 
Mayo-Smith also gives currency to Sir Robert Giffen’s calculation of 
income from capital and labour. Roughly, Sir Robert stated income from 
capital in 1882 at 400 millions sterling, and that from labour at 800 
millions, but of the latter 180 millions were included in the income-tax 
returns, leaving 620 millions not included in these returns, It is only by 
the slowly accumulating conclusions of the statist that political students can 
hope to arrive at the fundamental facts with which their reasonings deal. 
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Select Cases in the Court of Requests, A.D. 1497-1569. Edited 


for the Selden Society by J. 5. Leapam, Selden Society. 





Tuis volume does great credit to the learning of its Editor, Mr. Leadam, 
and is published with all the care which distinguishes the Works of the 






Selden Society. But its interest is almost exclusively for the students of 






English Antiquarian Law, and it can only receive a brief notice here. 
5 it ; 






Who, indeed, cares about the proceedings of a Court which only came into 


















existence in the reign of Henry VII., and came to an end in the reign of 
Charles II.? Yet there is some matter in it which ought to interest anyone 
who cares to trace the history of law. Both the date of the commence- 
| ment of the Cr irt and the date of its close have been matter of contro- 
versy, but Mr. Leadam has successfully proved against Mr. Spence in his 
“History of the Equitable Jurisdiction of the Court of Chancery,” that it 
had no connection with certain orders of Edward III. and Richard I1., 
but was conceived as the learned Lambarde rightly states, as a ‘ Court for 
Civil Causes corresponding to the Star Chamber which took cognisance of 
criminal matters” in the reign of Henry VII. Its earliest records, from 
which the cases here printed are selected, belong to the date of Henry 
VII., and there is no clear mention of such a Court at any earlier period. 
As to its decline and fall, Mr. Leadam is equally suceessful in showing 
that it did not cease to exist, as Spence says, in the 41st of Elizabeth, but 
that it continued as an active Court disposing of Causes down to the reign 
of Charles I., and that its judges, called Masters of Requests in Ordinary, 
were appointed after the Restoration, though the Court itself was not 
revived. ‘Charles LI. was too well advised to imperil a yet unsettled 
throne by an exercise of prerogative which would have excited lively 
apprehension throughout the country... . The Masters of Requests, 
] therefore, were forced to content themselves with the humdrum constitu- 
z tional round of duties, of which a specimen is to be seen in the appendix.” 
These were the granting of gifts and pensions, but more often the question 





whether the grant should be made or not is referred to some other Depart- 
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ment of Government, by which it is more than likely no answer has been 
returned. The Circumlocution Office and its uses were well known in the 


reign of Charles II. 
Amongst the entries we observe two curious ones relating to 


Scotland :— 

“91. Francis Creighton for pardon of manslaughter in Scotland 2 
years since. Referred to Ld. Lauderdale to Report.” 

«22. Robert Dougles for pardon of manslaughter in Scotland. Re- 
ferred to Ld. Lauderdale to Report if ye state of the Date be true.” 

The Lauderdale Papers show the art of choking off importunate 
suitors carried to perfection. But it was easier to get a pardon than 
a pension. The Court of Requests had been often threatened by the 
Common Law Courts, whose jealousy of the creation of any new juris- 
diction, especially of an equitable character; is so marked a feature in 
the history of English Law. One of the most interesting passages in 
Mr. Leadam’s book is what he calls the Constitutional Controversy, in 
which Sir Julius Cesar, who became Master Extraordinary of the 
Court of Requests in 1591, and Master of Requests Ordinary in 1595, 
submits to Lord Burleigh an elaborate defence of the jurisdiction of his 
Court against the attack made upon it by the Court of Common Pleas and 
the Court of Exchequer. But the common lawyers prevailed against 
Cesar, and the state of things which he complains of continued, and 
ultimately led to the extinction of the Court of Requests. ‘Their 
decrees,” he says, “cannot be executed. Their authorities are contemned. 
Their prisoners are discharged by habeas corpus. Their sutours proceed- 
ings are stayed by prohibitions. Their orders scorned and _publiquely 
slandered.” ‘ And,” what was probably worst of all, “themselves un- 
measurably toiled without profit, yea to their great hindrance and subject 
in the censure of four grave judges to most severe punishment as busy- 
bodies that sit in places of judgment without warrant of law.” 

It is more difficult to show, nor do we think Mr. Leadam has been so 
successful in showing what was the precise origin of this Court. Its name 
might seem to indicate that it was derived from the French law procedure, 
for no distinction was more vital than that which was recognised in 
French law between inquests and requests. The inquest was the well 
known antecedent of trial by jury in which facts were found by verdict 
usually practically settling the law applicable the one way or the other. 
The request was the petition, supplication, or bill by which the King as the 
fountain of justice was requested to do justice in a particular form or in 
such other way as he might think proper. The one represented the strict 
legal mode of procedure, the other the equitable, or as it might become 
arbitrary procedure. Hence no doubt partly arose the dislike of the 
Common Law Courts to the Court of Requests. 

As to the subject-matter of its jurisdiction, it appears to have 
originated from one of two suggestions, either that the complainer was a 
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poor man, or that he belonged to the King’s household. Sir Thomas Smith 
has said it was called the poor man’s Court, ‘‘ because he shall have right 
without paying any money.” But such personal grounds evidently 
udmitted a very elastic extension of jurisdiction if they were applied to all 
classes of causes, and accordingly in the select cases now published we find 
questions of trespass and of contract, of claims for wages and false imprison- 
ment, of rights of servitude, of claims of bondage, and of what perhaps 
forms the most important category, complaints by poor tenants in copyhold 
or in ancient demesne against the oppression or encroachments of their 
lords, So much appears certain as to this Court, that it sprang out of the 
Privy Council of which its masters were members, and might as the Court 
of Chancery did, had its history been more fortunate and its advocates in- 
cluded so powerful an officer as the Lord Chancellor, have developed into a 
Court of Equity. Palgrave indeed says in his Essay on the original authority 
of the King’s Counsel that the “Court of Requests at first was no other than 
the Privy Council, but in the course of the reign of Henry VIII. it was 
composed of the Lord Privy Seal, and the Masters of the Requests who 
were generally doctors of the civil law, like the Masters of the Chancery.” 
But this is going too far, for so soon at least as it became a Court it was 
by that very fact separated from the Privy Council and only certain 
members of the Council sat upon it. 

Another cause of its origin was undoubtedly the practice of presenting 
Petitions in ancient times to the King in person. The King, as population 
and his other business increased, found the exercise of judicial functions 
onerous and was glad to refer them to the Masters of Requests. This 
we find illustrated by the practice of Scotland, of which Mr. Leadam 
with all his wide learning appears to be ignorant. But we had almost 
ceased to expect any reference to Scotland in an English law book, were 
it not that Professor Maitland is beginning to show that it cannot be 
ignored, and that the solution of many problems in English law really 
depends on the consultation and comparison of Scottish historical records. 
In Scotland there does not appear to have ever been a Court of Requests, 
but there was a Master of Requests, whose office had even a shorter 
existence than the English Court, and the last appointment to the office 
was made in 1649, when Sir John Chieslie was appointed Master by 
Charles II. The Master, for it will be observed there was only one, was 
on first appointment a member of the Privy Council and this was made 
statutory in 1581. His duty was to remind the Chancellor “ of affairs of 
state, depending causes, and requests, and applications,” which was to be 
done daily. He was also required by a Statute in 1593 to be in constant 
attendance upon the King. But the real object of the office is best 
explained by the Act of 1581, ch. xxxiii., which on the preamble “that 
our sovereign lord through the misordirit behavor and dealing of sindrie 
his hines subjectis is daily faschit, seeing that without due reference had 
of his majestie or the acknawledging of themselvis and the nature of thair 
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suits ceis not to present signatores, lettres, and precepts unto his majestie’s 
self, and importunlie to urge the granting and subscribing the same 
then instantly or his hines solempne promiss thairupon” enacted that 
supplications were to be presented in writing in future which his Majesty 
by himself or “his Master of Requests will always ressave frae the pre- 
sentaris and grant ‘thame favorable audience keeping thair saidis supplica- 
tionis until his highness be advisit thairwith.” The intention of course 
was, and the result intended followed that the Master of Requests should 
act net along with but in relief of the King. After the Restoration, the 
practice of suppressing Scottish offices which has continued ever since com- 
menced, and no successor to Chiesley was appointed. It must be said 
that there were no good grounds for retaining the ottice. The Court of 
Session administered the equitable jurisdiction and special regard was paid, 
as always in Scotland, to the necessities of poor litigants, The King of the 
United Kingdom had too much other business to take any part in the 
adininistration of justice. Indeed, it became a point of the Constitution 
after its settlement under William and Mary, that he should not interfere 
in any way with it. Petitions and supplications of the nature of Appeals 
to the Roval Bounty or to the prerogative of pardon were deemed better 


left to the ordinary departments of Government. 
Zé. M. 


The Law of Mines and Minerals. By the late Wittiam BAINBRIDGE, 
F.G.8., of the Inner Temple, Barrister-at-Law. Fifth Edition, by 
ARCHIBALD Browy, of the Middle Temple, Barrister-at-Law. Loudon: 
Burtrerworti & Co. 


The original edition of this bulky treatise was, as the present editor 
informs us, the pioneer book on the Law of Mines, and in the completely 
revis* form in which the work now appears in its fifth edition, the second 
by Mr. Brown, it is entitled to retain a leading place among the text-books 
which deal with this branch of the law. <A feature of the new edition is 
the manner in which the subject is methodised in the Table of Contents, a 
glance at which is sufficient to show the completeness with which the 
volume deals with its special topic from every point of view. Nearly two 
hundred pages of precedents, or styles as we call them in Scotland, with 
marginal references to the relative pages of the text, are given in an 
Appendix, and indicate the manner in which the conveyancing draughts- 
man may apply the principles laid down in the theoretical part of the 
work. Despite the differences in phraseology between English and Scots 
conveyancing, these forms should prove of value for purposes of compar- 
ison to practitioners in Scotland who have occasion to frame the complicated 
deeds requisite in the administration of mineral estates. A useful glossary 
of English mining terms completes the equipment of the book. 
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!n substance, the treatise is no less excellent than in method. For 
xumple, the exposition of the rules governing the rights of liferenter and 
liar respectively to mineral rents is most satisfactory, and due prominence 
is given to the leading Scots case of Campbell v. Wardlaw, 1883, 10 R. 
(U.L.), 65, as establishing the principle that a gift by will of the liferent 
of lands does not embrace the income derived from a mine on the estate 
which has not been wrought until after the testator’s death. The rule, of 
course, is, that unless a mine is “open” at the date of a settlement in life- 
rent and fee of the estate containing it, the settlor is presumed not to liave 
had it in contemplation that the liferenter should receive the annual 
profits derivable from it. As to when a mine which has once been “open” 
may be regarded as dormant or abandoned, the author says this is “a 
question of degree. After one hundred years’ abandonment, it would 
probably not be considered an open mine; but after twenty or thirty 
years’ abandonment, it might be otherwise.” In this connection, the 
recent Scots case of Vugent’s Trustees v. Nugent, 1898, 25 R. 475— 
reversed, H.L., Greville-Nugent v. Mackenzie, 1900, A.C. 83—should be 
noted, in support of the statement just quoted. In that case, a liferentrix 
of the rents and profits of an estate under a marriage-contract, was, bs 
the First Division, held not entitled to rents and royalties received by the 
trustees, in virtue of a lease into which they had entered of certain stone 
quarries on the estate. The decision was based on this, among other 
erounds, that the quarries were not let or being wrought at the date of the 
marriage-contract, although a portion of the same quarry had been worked 
under lease up to four years previous thereto. The House of Lords, in 
reversing this decision, held that the fact that the quarry had been dormant 





for four years ought not to cause the proceeds thereof, under the new 
lease, to go in a differeut way under the settlement from that in which 
they would have gone lad the quarry been working at the date of the 
inarriage-contract. The proceeds of “opened mines” go to a liferenter 
under a settlement, and it is an unwarrantable gloss to put on the phrase 
‘opened mines” the meaning “ mines opened by the settlor.” 

The case of The Lord Advocate v. Wemyss, 1900, A.C. 48, with its in- 
teresting obiter dicta by Lord Herschell and Lord Watson, on the subject 
of property in submarine mineral fields, was probably not decided in time 
for Mr. Brown to be able to add a reference to it. In discussing, however, 
the question as to the rateability for poor law assessments of submarine 
mines, he states that the sea-bed, being in all cases extra-parochial, mines 
under the sea would also be extra-parochial. “So that, apart from any 
statutory provisions to the contrary, all such mines (whether in the oceupa- 
tion of the Crown, or its lessees, or in the occupation of some private 
owner or his lessees) would be exempt from the poor rate, that being 





a rate only in respect of lands within the parish. Possibly, however,” 
he adds, “‘where the mine commenced within the parish, and (as will 






usually be the case) extended seawards, its seaward extension (as well 
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under the sea-shore as under the sea-bed) might be held to be within the 
parish tor the purpose of the poor rate.” Mr, Brown might well have cited 
here the case of Cuninghame v. Assessor for Ayrshire, 1895, 22 R. 596, 
where it was held that a lessee from the Crown of certain submarine mines 
was barred by his acceptance of the lease and his possession following 
thereon, from pleading that the minerals were res nu//ius until his occupa- 
tion of them, and further, that they were properly entered in the Valuation 
toll of the adjoining parish. This, of course, did not foreclose the ques- 
tion as to the liability of the mines to local assessments, 

See also Cuningham’s case, 1859, Bell, C.C.R. 72, where an offence 
committed on shipboard in the Bristol Channel, between the coast of 
Glamorganshire and an island treated as part of that county, was held to 
have been committed within the body of the county. 

A succinct and instructive account is- given of the history of the 
Crown’s rights, which originally embraced all mines whatsoever, but 
latterly became restricted to gold and silver mines and certain other 
special mines—e.g., the tin mines in Devon and Cornwall, lead mines in 
Derbyshire, and all mines in the Forest of Dean and the Isle of Man. 
The right of the individual landowner, as against the Crown, to mines of 
the baser metals was finally asserted in the Case of Mines, 1568. 

One naturally turns to the chapter on the surface owner’s right of 
support, subjacent and adjacent. It may be said at once that this some- 
what debated subject receives clear and adequate treatment, both on its 
common law and on its conventional side. 

By quoting only such Scots cases as have reached the House of Lords, 
Mr. Brown deprives himself of the illustrative aid of a large body of well- 
considered Scots authorities. His table of cases, however, as it is, extends 
to forty-one pages, a sufficiently imposing array, and for the distinctively 
Scots Jaw of mines and minerals we have already the late Mr. Ross 


Stewart’s competent treatise. 
H. P. Macmiuan. 


The Law of Stamp Duties on Written Instruments. By P. J. 
Hamitton Grierson, B.A. Oxon., Advocate, Solicitor to the Board of 
Inland Revenue for Scotland. Edinburgh: Wittiam Green & Sons, 
1899. 


This is an admirably clear account of the present position of the Stamp 
Laws. It was printed before the Stamp Act 1899 was passed, but this 
is conveniently given in an appendix. However completely the Stamp 
Laws may be consolidated, it is always necessary to refer to some earlier 
Acts which govern a constantly diminishing class of documents of a certain 
age, and for this purpose the author provides facilities. Mr. Grierson, as 
his experience entitles him to do, gives some opinions on points not 
decided by judicial authority ; it may be said that the profession would 
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have welcomed even more of these opinions, although they are stated not 
to bind the Inland Revenue Board. The decision in Welsh’s T'rustees v. 
Forbes, 12 KR. 851, is cited as establishing that a document in the form of a 
receipt, stating that the money was received on loan, is chargeable as an 
agreement, and does not require in addition to be stamped as a receipt. 
No doubt the party in Welsh’s case paid his penalty for after stamping as 
on an agreement ;—a course always satisfactory to the Inland Revenue. 
But it would be a mistake to suppose that the decision is accepted as 
concluding the question as to the appropriate stamp on a simple receipt for 
money lent—viz., expressed to be ‘on loan.” The decision was by three 
judges against two, and it is difficult to resist the reasoning in the dissent 
of Lord Rutherfurd Clark. The words “on loan” make no difference on 
the legal eifect of the document, because an obligation to repay is implied 
from the receipt of money ; the case is exactly covered by the new defini- 
tion of receipt introduced by the Stamp Act 1870; and a unilateral 
voucher cannot for stamp purposes be an agreement. The opinion of 
Moncreiff L.J.-C. on the meaning of the statutory definition must, with 
deference, be treated as entirely inaccurate; and the leading opinion of 
Lord Young was to the effect that the document was an acknowledgment 
of indebtedness, and not stampable at all. This view of the indecisive 
character of Welsh’s case was stated by the Sheriff in Z’odd v. Wood, 24 R. 
1104, and not commented on by the judges of the Second Division. In 
Welsh Moncreiff L.J.-C. said that the Revenue Acts are “conceived in 
phraseology of studied ambiguity,” but this criticism cannot be applied to 
the definition of “receipt,” which, though comprehensive, is precise. In 
Thomson v. Bell, 32 Sc. L.R., 16 (second point not reported in Session 
Cases) it was said that a document is none the less a receipt, because it 
states the object for which the money was paid. This seems sound enough, 
and it will not do for the Inland Revenue to say that what is a receipt is 
for the last-mentioned reason also a Memorandum of Agreement. The 
Revenue Acts must be judicially interpreted so as to give fair notice to 
the public what the liability to stamp of each familiar class of business 
documents is. In dealing with settlements, Mr. Grierson does not examine 
the interesting group of questions which have arisen as to annuities. 
Where there is an imperative direction to set aside capital for an annuity, 
this is treated as a settlement, the annuitant being regarded as drawing 
the income of a settled fund. But this rule apparently does not hold, 
where the option is given to purchase an annuity. <A more difficult case 
arises where annuities of different amount are given to A and B in success- 
ion. The decision in Commissioners v. Distillers’ Company, 1 F. 737, 
holding that an acknowledgment of receipt of delivery order was a warrant 
for goods and subject to 3d. stamp, seems to have taken the distillery trade 
by surprise. It had been thought that the “ warrant” was an assignable 
document of title like the “dock warrant,” on which the 3d. stamp was 
originally imposed, and that a trade conducted by separate delivery orders 
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was sufliciently taxed by a 1d. stamp on each order. Mr. Grierson calls 
attention to the important opinion of Inglis L.J.-C. in Macfarlane v. 
Johnston, 2 M. 1210, as to the kind of admission which might bar a party 
from objecting to the want of stamp, and the duty of the Court to entore 
Revenue law. It may be pointed out that under this opinion it would be 
very diilicult to hold that a “receipt” was an agreement or paction in any 
sense known to the law of Scotland. 


The Excise Laws. By Narmanien J Hicumore, of the Middle Temple, 
Barrister-at-Law, Assistant Solicitor of Inland Revenue. Second 
Edition. Printed for H.M. Stationery Office. London, 1899. 
the subject of Excise Law is in itself exceedingly intricate. The duties 

ire imposed upon many commodities and many licences. But its com- 
plexity is due less to the character of its subject-matter than to the method 
which the Legislature has pursued in dealing with it. A process of patching 
has been preferred to a policy of consolidation, with the result that it is 
not infrequently exceedingly difiicult to ascertain what is the cffect of later 
upon earlier enactments—what, in other words, is the actually existing 
law. In order to meet the difficulty, collections have from time to time 
veen issued, in which the statutes, so far as operative, are given at length, 
together with the relative case law. Of these, the best known is that of 
Bell and Dwelly, published in 1873. That work, useful as it was, has, as 
time went on, become, in great measure, out of date; and it was not before 
it was required, that Mr. Highmore’s work on the Excise Laws was pub- 
lished in 1898. The second edition now lies before us. The first edition 
was issued for official use only: the present edition is issued without any 
such restriction, 

The work is in two volumes, of which the first consists of three parts, 
The first part deals with the general management of the Excise Duties. 
The second part contains the law relating to the duties on heer, chicory, 
spirits, railway passengers’ fares, cards, and medicine. It also includes the 
law relating to the manufacture and sale of tobacco, so far as controlled 
by the Inland Revenue. The third part is concerned with the law affecting 
the adulteration of tea and coffee, the illicit distillation of spirits in Scot- 
land and Ireland, and the restrictions on the cultivation ot tobacco in the 
United Kingdom. The second volume is divided into five parts, of which 
the first contains the Excise Act, 1825, and the subsequent enactments 
relating to that Act, or to the duties granted by it. The second part deals 
with the law relating to the duties on particular excise licences ; and parts 
three, four, and five embrace the licensing Acts applicable to England, 
Scotland, and Ireland respectively. Each volume contains tables of cases, 
statutes, and abbreviations, and an index ; and the statutes are commented 
upon section by section. 
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The author’s long experience in the administration of the Excise Laws 
enables him, not only to supply the necessary information, but to know 
what information is likely to be necessary. The book is an excellent piece 
of work, and it is difficult to over-estimate its value to all those who have 
to deal with the subject of which it treats. Under the author’s guidance, 
the difficulties in finding, in regard to any specific point, what is the 
actual state of the statute law, and what interpretation the decisions 
have put upon it, are very greatly reduced. 

Mr. Highmore refers to, and deals satisfactorily with, most of the Scots 
cases, Which relate to questions of Excise. We note that in citing cases, 
he frequently gives a reference only to the Scottish Law Reporter. F 
example, on p. 488 of the second volume, there are at least nine cases c: 
as reported in that series, which, in point of fact, are also reported in tue 
Sesston Cases, and in the series of Justiciary Reports. Nor are the absenc 
references to be found in the Table of Cases. This is, to say the least of 
it 
un easy remedy when the next edition of the book is called for. We may 


, inconvenient, It is, however, a very minor matter, and susceptible of 
observe in this connection that it is not a little surprising to find that, for 
a report of certain Scots cases in which important points in Excise Law 


have been decided, we have to go to English Reports. As an example, we 





may cite Graham v. Haig, 1894, 53 J.P. 835. In that case—a prosecution 
for keeping a dog without a licence—it was held by the High Court of 
Justiciary that the question whether the accused was or was not entitled 
(0 a certificate of exemption, was not for the Justices, but for the Com- 
missioners of Inland Revenue to determine. This decision was followed 
in an English case, Pid/lips v. Evans, and the latter case was not thought 
unworthy of a place in the Law Reports ({1896] 1 Q.B. 305). So again, 
the cases of Lawrence v. Lord Advocate, 1889, 52 J.P. 167, and Kirk v. 
Lord Advocate, 1897, 62 J.P. 22, are reported neither in the Session Cases 
nor in the Scottish Law Reporter. It is thought that some interest attaches 
to the question whether, where a publican occupies a house of two storeys, 
the lower storey as his shop, and the upper storey as his dwelling-house, 
there being no internal communication between shop and dwelling-house, 


tle licence duty should, or should not, be assessed upon the eumu/o value 


of both storeys. From this digression upon the vagaries of reporters, w 
gladly return to thank the author once more for his thoroughly practical 
and useful book, 


The Stamp Laws. By Naruanten J. HicuMore, of the Middle Temple, 
Barrister-at-Law, Assistant Solicitor of Inland Revenue. London: 
SrevENS & Sons, Lrp., 1900. 


In the introduction to his work upon the Stamp Duties, published in 
1873, Mr. Dowell observes that scarcely any of the decisions antecedent to 


tue year 1870 are of practical utility in the construction of the law relating 
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to stamps as amended and simplified by the statutes passed in that year, 
This, were it well founded, would indeed be a comfortable doctrine, for if 
it were labour lost, who would wander through the waste of early 
decisions? But experience leads us to believe that to disregard these cases 
is to throw away valuable assistance ready to our hand. We cannot afford 
to neglect them ; what we need is a reliable guide. 

Such a guide we have in the work under review. The author’s long 
practical experience in the administration of the Stamp Acts, and his wide 
knowledge of case law, have enabled him to present to the public a book 
clear in statement, and thoroughly adequate in its information, Mr. 
Highmore is sparing of indications of opinion, and of references to 
departmental practice. He confines himself almost exclusively to a 
statement of the law as contained in statute and decision. His account of 
the cases, especially of the modern cases, is- always sufficiently full to be 
readily intelligible ; and where the decision depends on the terms of a 
document, he adopts the laudable practice of giving the document so far as 
essential, in extenso. 

The book opens with a general introduction, in which the author 
briefly but sufficiently indicates the history of legislation regarding stamps, 
and states the rules of construction to be applied in dealing with Consolida- 
tion and Taxing Acts. He then proceeds to discuss the general principles 
which determine the incidence of the duties, the effect of the alteration of 
instruments, the authority of decided cases, and the method of proceeding 
for the recovery of penalties. We welcome the pages which deal with the 
construction of Consolidation Acts. The question frequently arises 
whether an existing enactment, which differs slightly in expression from 
the repealed enactment, which it replaces, is identical in its operation with 
that enactment, or is of wider application ; and in this introduction we 
are supplied with the appropriate canons of interpretation. 

The remainder of the book contains the Stamp Duties Management 
Act 1891, the Stamp Act 1891, subsequent extending and amending 
Acts, and a commentary which deals with these enactments section by 
section ; tables of cases and statutes, and of Acts, not Stamp Acts, which im- 
pose and exempt from duty, a list of abbreviations, two appendices, and an 
index complete the work. The author states his belief that the collection 
of Acts conferring special exemption may be taken as complete. It is 
certainly much larger than any collection with which we are acquainted. 
The only error which we have observed in it is that of citing as an exist- 
ing enactment section 26 of the Stannaries Act 1855. It was repealed by 
the Act 59 & 60 Vict. c. 45. 

We have tested the book by consulting it upon points of ordinary 
practice, and have seldom found it wanting. We note a few points which 
may be considered in preparing the next edition. It is often very difficult 
to decide whether a transaction of a certain type between relations is 
to be regarded as a family arrangement pure and simple, or as of the 
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nature of asale. Denn d. Manifold v. Diamond, 1825, 4 B. and C. 243; 
Massey v. Nanney, 1837, 3 Bing. N.C. 478; and Christie v. Commis- 
sioners of Inland Revenue, 1866, L.R. 2 Ex. D. 46, are the cases usually 
cited in this connection, We have not been able to find any reference to 
the subject, or to the first two cases above-mentioned, ‘The third is cited 
on another point. Another matter of frequent occurrence presents itself 
in connection with the sale of a business as a going concern to a limited 
company. The question arises, what assets are, and what are not, to be 
tuken into account in fixing the duty; and the answer is more readily 
found when an example of the mode of assessment is presented in tabular 
form, than when we are left to seek it in the provisions of section 59. In 
the next edition some such aid should be provided. Under the head of 
Agreement we miss several old cases which we have found useful. No 
doubt citation of authorities may easily be overdone, still ‘wer vieles 
bringt wird manchem etwas bringen ;” and cases such as Peate v. Dickin, 
1834, 1 C.M. and R. 422; Walker v. Rostron, 1842, 9 M. and W. 411; 
Bacon v. Simpson, 1837, 3 M. and W. 78; and Parker yv. Dubois, 1837, 
1 M. and W. 30, have proved of service in our own experience. In the 
introduction something might have been said with advantage as to the 
construction of exemptions in Acts not Stamp Acts (Attorney-General v. 
Gilpin, 1871, L.R. 6 Ex. 193), as to the effect upon the provisions of an 
Act by the repeal of a special exemption contained in it (Attorney-General 
v. Lamplough, 1877, L.R. 3 Ex. D. 214), and as to the canon of con- 
struction, in accordance with which the same words are susceptible of one 
interpretation when used in imposing duty, and of another when used in 
exempting from duty (Rein v. Lane, 1867, L.R. 2 Q.B. 144). We have 
observed several instances in which the list of Reports following a case in 
the Table of Cases is incomplete, and that the Revised Reports are not 
referred to. 

The author cites most of the Scots decisions in which stamp questions 
are dealt with. He does not cite the recent case of Zhiem’s Trustees v. 
Collie, 1899, 1 F. 764, where it was held that the following document did 
not require a stamp :— 

“T.0.U. the sum of £225 sterling, interest to be at 4 per cent. per 
annum from date. Alexander Collie.” 

Lord Trayner observed that the document was not an agreement, “for 
there must be two parties to an agreement, while an I.0.U. is unilateral. 
The definition of agreement given in the Stamp Act of 1870 covers only 
such a writ as may be evidence of a contract, or obligatory upon the 
partves to it.” It seems difficult to reconcile these views with the decision 
in Melanotte v. Teasdale, 1844, 13 M. and W. 216. The document in that 
case was couched in terms very similar to those of the I.0.U. in 7'hiem’s 
case, and the words of charge in the Act regulating the duty in 1844 were, 
so far as this question is concerned, identical with the words of charge in 
the Stamp Acts of 1870 and of 1891. See also Pirie’s Representatives v. 
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Smith's Ewvecutria, 1833, 11 8. 473. Of course a mere 1.0.U.—e.., 
“TOU. eight guineas ”—(isher v. Leslie, 1795, 1 Esp. 426) does not 
require a stamp, but in Z'iem’s, as in Me/anotte’s case, there was an obliga- 


tion to pay interest. 


A Concise Treatise on the Law of Landlord and Tenant. By Wit11am 
Mirene tt Fawcerr, of Lincoln's Inn, Esq., Barrister-at-Law. Second 
Edition, by Jonn Mason Licutwoop, M.A., of Lincoln’s Inn, Esq., 
Barrister-at-Law, BurrerwortH & Co., 1900. 

This new edition of Mr. Fawcett’s treatise is welcome. The author has 
not been able to prepare the new edition himself, but he has found a good 
substitute in Mr, Lightwood, whose scholarly work on the “ Possession of 
Land” is well-known to real property lawyers. In editing the present 
work, Mr. Lightwood seems to have used every diligence in noting the 
changes in the law which have been brought about, by statute or decision, 
since the first edition was published. We may suggest that the case of 
Day v. Singleton (Law Reports, 1899, 2 Chancery, 309) which is referred 
to on p. 396, might also have been referred to on p. 115, and that in citing the 
decision in Lander and Bugley’s Contract (Law Reports, 1892, 3 Chancery, 
41) it might have been pointed out that the old case of Bennett v. Womack, 
to which Mr, Lightwood refers to on p. 150, was not brought to the notice 
of the Court. In the parts of the work which deal with covenants and 
licenses to assign, &c., we do not see any mention of the rule that a cove- 
nant cannot be discharged before breach otherwise than by deed, for 
which the cases of Thomson v. Brown (7 Taunton, 656), and Harris v. 
Goodwin (2 Manning & Granger, 405) are familiar authorities. 

Considering the range of the subject, the book is a small one, and to 
keep it within such a moderate compass must have involved considerable 
labour. At times Mr. Lightwood is almost too concise, as when he says 
(p. 98) that a stipulation for two vears’ notice to quit is inconsistent with 
a tenancy from year to year. What he means no doubt is that where a 
tenancy from year to year is implied by law, such a stipulation is 
inconsistent with it. Occasionally, too, Mr. Lightwood’s statements seem 
to us to be open to the charge of rashness. Thus on p. 130 he says that it 
follows from the decision in Walsh v. Lonsdale (Law Reports, 21 
Chancery Division, 9) that section 3 of the Real Property Act 1845— 
which enacts in effect that every lease for more than three years shall be 
void at law unless made by deed—‘“‘ has been virtually repealed.” Why ? 
All that Walsh v. Lonsdale decided was that asa person who holds under an 
agreement for a lease is in equity, as between himself and his landlord, in 
the same position as if the lease had been granted, the landlord has, since 
the Judicature Act, a right of distress which is recognised in all the 
divisions of the High Court. But Walsh v. Lonsdale certainly does not 
decide that under such an agreement the tenant has the legal estate in the 
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land, and if Manisty J. intended so to decide in the case of Furness v. 
Bond (4 Times’ Law Reports, 457), as Mr. Lightwood appears to think, 
we can only say, with all due respect, that the learned judge’s dictum 
is erroneous ; it might as well be argued that the effect of the Judicature 
Act is to convert every equitable tenant in fee-simple into a tenant in fee- 
simple at law; but it is unnecessary to labour the point, for the true doctrine 
was clearly recognised by the Court of Appeal in Foster v. Reeves (Law 
Reports, 1892, 2 Queen’s Bench, 255). Again, in dealing with options of 
purchase in leases, Mr, Lightwood says that to make such an option valid 
“it seems” that the period fixed must not transgress the rule agains 
perpetuities, and he cites two articles in the Solicitors’ Journal in which 
that position is ably maintained by a learned writer. Personally we think 
that this is the right view of the question, but the point has never been 
decided, and many real property lawyers think that a covenant giving an 
option of purchase is no more obnoxious to the rule against perpetuities 
than a covenant for perpetual renewal. 
These, however, are sinall matters, and for the book as a whole we have 


nothing but praise. 


C. 8. 


A Digest of the Law of Easements. By L. C. Innes, late of the Indian 
Civil Service, and sometime one of the Judges of Her Majesty’s 
High Court of Judicature, Madras, and sometime Fellow and Vice- 
Chancellor of the University of Madras. Sixth Edition, 1900. 
London: Stevens & Sons, Liwitep. 


The fact that this little book is already in its sixth edition is a clear 
indication of its value as a statement of the law relating to Easements. 
No great number of cases relating to this branch of the law has been 
decided since the fifth edition appeared. Indeed, the number of new cases 
referred to does not amount toa dozen. Of these, two deal with a land- 
owner’s right to divert the water percolating through the soil of his 
property, so that it shall not reach his neighbour’s property, as it would 
if left undisturbed. This, however, is, as explained by the author, a 
natural right, and not a right of easement. Other cases relate to the 
interpretation of the Prescription Act, and are therefore of little interest 
in Scotland, which has no corresponding statute. The case of Simpson v. 
(odmanchester Corporation, which settles that an easement is not invalid 
because its exercise for the benefit of the dominant tenement confers some 
benefit on other tenements not possessing the same right of easement, is 
of some interest: as, also, is the case of Buckley v. Buckley, in which it 
was decided that an owner of land, who constructed a water-course through 
his property to convey water for driving a mill, who thereafter sold a part 






of his property adjoining the water-course, and who, subsequent to the 
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sale, granted to the purchaser a right to use the water-course for the supply 
of water to « mill on his land, was not relieved of the obligation to keep 
the sluice at the entrance to the water-course in repair, and to prevent the 
water from overflowing the property of the purchaser. This decision was 
arrived at, notwithstanding the general rule that the servient owner is not 
bound to maintain the subjects affected by an easement, the dominant 
owner having right of access to do what is necessary for their maintenance. 
Another recent case, quoted by Mr. Innes, relates to an easement which 
has not hitherto been recognised in the Courts of Scotland—viz., the right 
to an unimpeded current of air. In Scotland, there is no reported case of 
such a claim having been made apart from the claim to light. The case of 
Chastey v. Ackland makes definite the English law on the subject, and 
settles that a right to an uninterrupted flow of air over a neighbour’s land 
in a definite channel may be established by immemorial use, but that, in 
the absence of actual contract, no right can arise to prevent a neighbour 
from interrupting the general flow of air over his property. 

The case of 7itchmarsh v. Royston Water Company, 1899, reported in 
The Weekly Notes, p. 256, seems at variance with the rule relating to ways 
of necessity, as laid down in Section 72 of Mr. Innes’ book, where it is 
stated that a way of necessity over the land of the grantor is implied, when 
there is no other way to the tenement purchased except by passing through 
the tenement of the grantor from which the tenement purchased is severed, 
or by trespassing on that of a stranger. In the case of Titchmarsh 
Mr. Justice Kekewich took the view that where the granted premises 
were not enclosed on all sides by the land of the grantor, but abutted on 
one side on the land of a stranger, there could be no claim for a way of 
necessity. The view taken by Mr. Innes seems, however, more in accord- 
ance with principle. It receives support from the case quoted by the 
author, and it is the view taken in Rolle’s Abridgement, though a query 
is attached to the statement there. In 7%tchmarsh the land sold was 
enclosed on three sides by the land of the seller, and, on the fourth, by a 
main road which ran through a cutting twenty feet deep, so that access 
to it from the land sold was difficult. Still the fact that the land did 
abut on this road was a specialty in this case which probably affected the 
decision, 

In such a book as this, it is, of course, needless to expect discussion of 
doubtful points or detailed accounts of leading cases. Some points are 
touched on very lightly indeed, as, for example, the effect of the railway 
statutes on easements. Practically no use is made of Scottish cases, even 
in dealing with those branches of the subject on which the laws of England 
and Scotland agree. The author has, however, endeavoured not to cumber 
the work with a multiplicity of cases, but to cite merely the Jeading and 
authoritative decisions. His system of illustration is one which makes 
the book interesting to read, and renders the principles stated easy to 
grasp and to retain. The book is founded upon the large English treatises 
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of Gale and Goddard, and for a short and clear account of the leading 
rules relating to the subject, it is valuable in its conciseness, convenience, 


and reliability. 
J. BARTHOLOMEW. 


Contracts in Restraint of Trade. By W. Arnoitp Jotry, M.A., of 
Lincoln’s Inn, Barrister-at-Law. Second Edition. London: Burrer- 
wortH & Co., 1900. 


Mr. Jolly has given an intelligible and useful vidimus of the law bear- 
ing on Contracts in Restraint of Trade. The subject is one, a knowledge 
of which is rendered yearly more desirable by certain tendencies of recent 
commercial development. For business goodwill is coming more and more 
to be treated as an asset of value, and it is recognised that this may be 
enhanced by attaching to a sale of it restrictive covenants protecting the 
vendee from competition. Further, an even more marked tendency is 
towards the absorption of individual employers by powerful combinations, 
with the result that independent small masters are being transformed into 
managers for, and employés of these “ combines,” which naturally seek to 
safeguard themselves from future competition by imposing restraints in 
their servants’ contracts. The time is therefore suited for a concise and 
clear statement of the law regulating such restraints, and this Mr. Jolly’s 
work supplies. 

Treating as it does of a branch of law which is emphatically “ case law 
—it is necessarily largely concerned with summarising decisions. But it is 


” 


more than a mere digest or collection of rubrics. It is a well-arranged 
statement of the Law, illustrated by citation of authorities, and is likely to 
be equally acceptable to the general reader and the professional man seek- 
ing guidance to a more detailed treatment of questions emerging in 
practice. 

Mr. Jolly commences by exhibiting the basis of the disfavour with 
which the law views such restraints as founded on public policy: as to 
which he cites Mr. Justice Borrough’s witty saying, that ‘“ public ; vticy is 
a very unruly horse, and when once you get astride of it, you never know 
where it will carry you.” The changes in circumstances which make con- 
siderations of public policy yield new results under the new conditions of 
modern life, are happily adverted to in a picturesque passage from Lord 
Ashbourne’s judgment in the Nordenfeldt case (1894, A.C. 556). The 
author goes on to the classification of restraints into partial or general— 
following Lord Bowen in treating restraints as partial not merely when 
limited in respect of space or ef persons, but also when the restraint binds 
a party to conduct a business in a certain way only. There is a cruel 
touch of cynicism about the decision which he cites as an example of a 
restraint partial in respect of persons—viz., Gale v. Reid (8 East, 80), in 
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which a contract binding the defendant to employ the plaintiffs exclusively 
to make all of a certain class of certain goods ordered by the friends and con- 
nections of the defendant whom the plaintij/s could trust, was held good, 
because the defender was left free as to placing the orders ef his friends and 
connections whom the plaintiffs cou/d not trust. In succeeding chapters the 
requirements in respect of consideration, of reasonableness in regard to the 
parties concerned, and of freedom from undue prejudice to the interests of 
the public ure shortly but fairly examined. 

In connection with the interesting question mooted, whether a restraint 
inserted in a contract for the sale of one business in the interests of another 
business carried on by the vendee, would be good, and also with the general 
question, discussed in Chapter V., of the treatment of restraints in con- 
tracts other than those for Service or Sale of goodwill, oue regrets the 
absence of reference to the Scottish ease of Stewart (16th June, 1899, 36 
S.L.R. 787), in which a majority of the Second Division (Lord Young 
strongly dissenting), sustained a partial restraint thrown into a contract for 
the loan of a small sum of money. So, too, in regard to the position of a 
minor who binds himself ty contract of apprenticeship, or other contract 
containing a restrictive condition, the case of Stevenson (1872, 10 M.P. 919), 
deserves notice—establishing, as it seems to do, if rightly decided, that 
though the minor be not bound, a cautioner for him will be. It is perhaps 
hardly within Mr. Jolly’s plan to include Scots decisions. But on a sub- 
ject on which the law depends so entirely on cases, it would add to the com- 
pleteness and value of the volume (without appreciably adding to its bulk), 
were this done in any future edition. <A brief statement of the principles 
applied to combinations to restrain trade, a ful) list of the cases in which 
particular trades have been dealt with as the subjects of restrictive con- 
tracts, and an entertaining chapter on the construction of certain terms in 
such contracts are among the other useful features of the book. 

J. R. Curistie. 


Journal of the Society of Comparative Legislation. New Series, No. 2. 
London: Jon Murray, 1899. 


The contents of this number are varied, and offer a large choice of 
subjects to the legal or political reader. The personal interest chiefly 
centres in the collection of tributes to the memory of the late Lord Herschel] 
and appreciations of his work and powers. Lord James emphasises his 
knowledlge of constitution’ law, his training for statesmanship, his great 
vitality, mental and physical, and his devotion to public duties, Lord 
Davey lays stress on his directness, conciseness and lucidity in legal argu- 
ment. Victor Williamson traces some of his qualities to his mother, Helen 
Skirving Mowbray of Edinburgh, and gives instances of his astonishing 
memory and utter want of method. When at the bar, he generally banked 
his cheques in the various pockets of his court-coats, which his clerk cleared 
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out on Saturday afternoons. Mr, Justice Brewer adds a warm expression 
of his personal respect for Lord Herschell as a colleague and as a genial 
companionable man. Senator Fairbanks bears generous testimony to the 
high esteem in which the judges, statesmen, and public of the United 
States held the late Chancellor’s personal attainments and great services, 
his strong desire to see the two great English-speaking nations on terms of 
friendship, and his just sense of their respective rights and duties. 

As is told, or feigned, of most eminent lawyers, Herschell had early 
fixed his mind on the Woolsack. In his eighth year his brothers and sisters 
discussed with him what title he should take. But some twenty years later 
he had almost resolved to abandon the bar, after six weary and unprofit- 
able years. He and two friends dined together, frugally, to condole with 
each other on the hopelessness of their prospects. One is Speaker, the 
other is Lord Chief-Justice, and Herschell became Lord Chancellor in his 
forty-ninth year. 

The articles by Mr. Harrison on Foreign Usury Laws and by 
Mr. Schuster on the law of Germany relating to Secret Commissions are 
very opportune, and instructive. Other contributions include—(1) Adop- 
tion in India; (2) Comparative Lunacy Law; (3) Agreements as to 
Liquor Supply in Africa ; (4) Legislation in the Bahama Islands; (5) the 
Defence of Prisoners ; (6) Suicide as a Crime ; and (7) the Proposed Penal 
Code for Japan, which is modelled on the German Penal Code of 1870, and 
agrees with old Scottish law in making adultery criminal. 

Of other articles, two may be separately mentioned. Mr. John 
Macdonell writes a lucid and suggestive criticism on occupation and res 
nullius in international law, with special reference to recent arbitrations 
relating to disputed boundaries and debateable lands, the influence of 
natural frontiers and of actual control, the persistence of obsolete theories, 
the abuse of legal fictions, the confusion of sovereignty and property, and 
the inability of the Institut du Droit International to frame a definition 
of the leading term. Probably a recently proposed formula expresses 
existing practice :— ‘Est considerée comme territorium mnullius toute 
région qui ne se trouve pas effectivement sous la souveraineté, ou sous le 
protectorat, d’un des Etats qui forment la communauté du droit des gens, 
peu importe que cette région soit, ou non, habitée.” 

Scotsmen will read with special interest Sir John Scott’s account of 
Judicial Reform in Egypt. How Sir John found the Codes good, the 
judges generally ignorant or unfit, promoted for every qualification except 
merit—e.g., a minister’s doorkeeper elevated to a judgeship of appeal, the 
advocates nearly as incapable as the judges, and the police corrupt; how, 
like a legal Hercules, he regenerated the schools of law, established a 
single-judge system for tribunals of first instance, a rational order of 
appeal, and of promotion ; how he even provided a select law library for 
each tribunal, erected a Committee of Judicial Control to examine the 
work done by each judge, created a real esprit de corps in the legal 
VOL. XII.—NO, 1. H 
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profession, and a feeling among the people that impartial justice was 
obtainable, is a story of civilising work not less important than the 
campaigns of Kitchener. Even in Scotland Sir John Scott’s amending 
hand might tind some work to do—e.g., as to libraries, but democracies 


have to wait long for codification or any legal reforms. 


Journal of the Society of Comparative Legislation. N.S. No. 3. 


London: Joun Murray, 1899. 


This number of the Jowrnal contains excellent portraits of Sir 
S. H. Strong, the Chief-Justice of Canada, Sir S. J. Way, the Chief- 
Justice of South Australia, and Sir Henry De Villiers, the Chief-Justice 
of the Cape. The last-mentioned Judge is a member of the Judicial Com- 
mittee of the Privy Council, in which he has frequently sat: and when 
Lord Rosebery’s proposal to give all the Colonies direct representation in 
the Committee was under consideration, Sir Samuel Way was nominated 
by five of the Australian Governments as their representative. The Journal 
contains the usual summary of Imperial and Colonial legislation, and a 
variety of excellent papers, but the most interesting contribution, especi- 
ally looking to the paper by Mr. Haldane which we publish, is that 
by Mr. Wood Renton on the conditions required in Indian and Colonial 
Appeals to the Privy Council. “It is an inherent prerogative right, and, 
on proper occasions, the duty, of the Queen in Council to exercise an 
appellate jurisdiction in all Indian and Colonial cases, criminal as well as 
civil.” This right may be abandoned by the Crown with the sanction of 
the Legislature, but that must be clearly expressed in the instrument. 
The appeal generally lies from the final judgment of the highest Court, 
and the system has been extended to the ex-territorial jurisdiction in 
foreign eountries under the Foreign Jurisdiction Acts. Special leave to 
appeal may be granted in civil cases of substantial, general, or constitu- 
tional importance. But the criminal Courts will not be interfered with, 
except in cases where, by a disregard of the forms of legal process, or by 
some violation of the principles of natural justice, substantial and grave 
injustice has been done. Then, legal questions of a general nature affecting 
the Colonies may be referred to the Judicial Committee, and mixed ques- 
tions of law and politics may be referred to a mixed Committee. For 
example, where the question relates to the removal of a Colonial Judge, 
the Colonial Secretary sits with the Committee. Much of the practical 
interest of this survey of the conditions of appeal arises from the fact that 
the Australian Colonies are about to submit to Parliament their Federation 
Bill, the appeal clause of which appears to be inconsistent with existing 
practice. 
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The Justice’s Note-Book. By W. Knox Wicram, J.P. Seventh Edition, 

by Henry Warsurton and Leonarp W. Kersuaw, B.A., Barristers- 
at-Law. London: Stevens & Sons, Limrrep. 

This manual for “ practising” Justices of England and Wales consists 
in the main of notes alphabetically arranged upon the matters administra- 
tive and the offences judicially committed to their care. The subjects are 
treated shortly and clearly, and the authorities freely quoted are brought 
down to date. In the introductory part of the hook, an excellent account 
is given of the oftice of a Justice and his duties. They do not differ essen- 
tially from those of the Scots Justice, but, in the number and gravity of 
offences which he tries, the Euglish Justice has a much higher jurisdiction. 
Even as a judge of Summary Jurisdiction, his powers exceed those of his 
Scots colleague. He may sentence to three months, with hard labour, 
where the property dishonestly appropriated does not exceed forty shillings: 
if it does, and the accused pleads guilty, six months, with hard labour, may 
be given: whereas, in Scotland, the punisliment is limited to a fine of £5, 
or imprisonment for sixty days, and to finding of caution to keep the peace 
for six months, under a further penalty of £10, and in default of such 
caution not being found, to imprisonment for a further period, not exceed- 
ing thirty days. In Quarter Sessions (which do not sit in Scotland at all 
for criminal business) all offences may be tried with a Jury, with the 
exception of the most serious crimes, such as treason, murder, rape, forgery, 
&e., and any felony which in itself is punishable with penal servitude for 
life. In cases where it is competent, the Justices may sentence to penal 
servitvde. Though there is no Justice of the Peace Small-Debt Court in 
England, Justices have the same powers as in Scotland with regard to the 
settlement of matters of contention under the Employers and Workmen’s 
Act 1875. The leading class of civil causes which Justices hear is that 
of bastardy, where, after evidence, they may adjudge a defendant father 
of the child in question, and make an order for payment to the mother of 
maintenance, not exceeding five shillings a-week. 

For the review of the English Justices’ convictions there is ample 
opportunity. Besides appeal from summary conviction, by special case to 
the High Court, on the ground that the judgment ** erroneous in point of 
law, or in excess of jurisdiction, there is an appeal from a summary con- 
viction to Quarter Sessions, where a person (not pleading guilty) is 
adjudged to be imprisoned without the option of a fine. A question of 
law may also be reserved at the Sessions for the Court for consideration of 
Crown Cases Reserved, and a writ of certiorari may issue from the Queen’s 
Bench Division for the purpose of showing want of jurisdiction on the 


part of the Justices. In England, a property qualification is still required 
for the county Justice of an estate of freehold, copy-hold, or long lease-hold 
of the clear yearly value of £100, or a reversion expectant upon leases for 
lives of £300. 


To the Justice this work should be useful and instructive. 
J. D. L. 
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Appeal Cases under the Food and Drugs Acts 1875 and 1879, and the 
Margarine Act 1887. London: B. Scorr Exper. 


The compiler of this little volume claims for it that it is a collection 
“as complete as possible” of all the cases, in which the statutes dealing 
with the adulteration of food and drugs have been judicially interpreted. 
It is in fact a reprint, under headings convenient for reference, of 
the rubrics of all the English decisions reported in the official reports, as 
well as in other series less accessible to the ordinary practitioner. The 
tale of English cases seems to be exhaustive; but the ‘ completeness” of a 
collection which entirely ignores the decisions of the Scottish and Irish 
Courts upon the interpretation of an Imperial statute may well be 
questioned. Within its limits the book will no doubt be of service to 
those whose duty it is to administer the Acts, and to lawyers who desire a 
handy index of the cases in this branch of the law. It would have been 
convenient if fuller reference had been made to the Sale of Food and 
Drugs Act of 1899, which has materially altered the law, and has 
deprived a number of the cases under the earlier Acts of any value as 
authorities. To take one example, the purchaser of an article for analysis 
is no longer required to offer to divide it inte three parts, but must simply 
divide it (1899 Act, sec. 13): and accordingly the case of Chappell v. Hmson 
(48 J.P. 200), which turned upon the sufficiency of an offer to divide, may 
be regarded as extinct. Similarly, the special provision of the recent Act, 
which requires a particular label to be placed upon every tin of condensed 
or skimmed milk, renders such cases as Jones v. Davies (57 J.P. 808), 
which raised the question of sufficient notice to the purchaser, under sec, 9 
of the Act of 1875, now of little value. It may be added, that the 
definition of “food” has now been extended so as to include every article 
which is used in the composition or preparation of human food, thus 
clearly sweeping into the net a substance such as baking powder, which 
it had been decided, in James v. Jones (1894), 1 Q.B. 304, did not fall within 
the definition in the Act of 1875. It is true that reference is made in 
each case to the appropriate section of the amending Act; but a short 
statement of the nature of the change thereby made, or still better, a 
reprint of the whole Act, which is a short one, would have added 


materially to the usefulness of the book. 
Duptey_ Stuart. 





L’Abordage. Par Henri Rowin, Docteur en Droit. Bruxelles: 
CasTaIGne, 1899. 


This is a learned thesis presented to the University of Brussels on the 
history of the law of collision. With the assistance of such writers as 
Desjardins (Introduction Historique a Uétude du Droit Commercial Mari- 
time, Paris, 1890), and Wagner (Handbuch des See Rechts, Leipzig, 1884), 
the author traces the law from the Roman period, through the Medi- 
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terranean customs which consolidated in the Consolato, the ancient German, 
Scandinavian, and French laws which merged in the Roles d’Oléron, and 
the diverging system of the eighteenth and nineteenth centuries (cf, tue 
rapid sketch in Bell Comm., i. 546). It is of some interest to observe 
the variations of the principle of liability to damage in collision cases, 
which still lead to so much confusion in modern marine business. 
What M. Rolin calls the Jus Novissinum comes from Scandinavia, 
and has been adopted in the new Commercial Code of the German 
Empire, which came into force on Ist January, 1900, and of which 
sec, 735 provides that “ where collision results from fault of both vessels, 
the liability to damage and the amount of damage depend upon the 
circumstances of the case, and particularly upon the extent to which the 
collision has been caused by the one vessel rather than the other.” 


The Rights and Duties of Justices. By R. D. M. Littter, C.B., Q.C., 
and ArtHuR Hutton, Barrister-at-law. London: BuTTERWoRTH 
& Co., 1899. 


The name of the Chairman of the Quarter Sessions of Middlesex and 
leader of the Parliamentary Bar is a sufficient guarantee that this little 
book is of practical value. Some Justices are evidently oppressed by the 
learned and ponderous manual of Stone, and Mr. Littler desires to show 
them their powers and duties at a glance. Special chapters are devoted to 
Licensing, the Criminal Evidence Act, and the Inebriates Act. The dis- 
cretion in licensing is described in Lord Halsbury’s words, as “not arbi- 
trary, vague, fanciful, but legal and regular.” From the observations on 
p. 80 it is obvious that Mr. Littler approves on the whole of the examina- 
tion of prisoners. Only a few cases are noted, such as Boulter, H.L. 
(1897), App. Cas. 556, deciding that the Summary Jurisdiction Act, and 
particularly the provision as to costs, does not apply to licensing appeals ; 
Gardner (1899), 1 Q.B. 150, deciding that where a prisoner applies to give 
evidence, but does not call witnesses, the prosecuting counsel is still entitled 
to sum up, just after the prisoner’s evidence, and to comment on that 
evidence ; and Rhodes (1899), 1 Q.B. 77, deciding that a prisoner cannot 
give evidence before the Grand Jury, because that jury has nothing to do 
with the defence. Mr. Littler quotes the famous speech of Lord Mansfield, 
beginning: “ A popular judge is a deformed thing, and plaudits are fitter 
for players than for magistrates”: a thing to be remembered in even 
higher Courts than Quarter Sessions. 
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The Law as to the Appointment of New Trustees. By J. M. Easton, of 
the Inner Temple, Barrister-at-Law. London: Stevens & Hayngs, 


1900. 


The author of this book has come to the conclusion that there is room 
for a separate work upon the appointment of trustees. The result is before 
us in the shape of a book which deals with great fulness and detail with a 
subject for which one would naturatly look in a couple of chapters of a 
general treatise on Trust Law. ‘‘ Appointment of Trustees,” includes in 
England what we in Scotland would call “Assumption of Trustees,” and 
Mr. Easton’s book accordingly deals with three forms of appointment—by 
the donee of a power of appointment under the settlement, by the surviving 
or continuing trustees, and by the Court. A perusal of the book gives the 
impression that every conceivable set of circumstances which could call for 
the appointment of new trustees in any of these ways has been considered 
by the author. It is true that occasionally he can do no more than raise a 
question, and point t» conflicting decisions, but as a rule in such cases he 
discusses the matter fairly, and gives his own opinion on it. Questions 
arising from lunacy of the donee of a power of appointment or of a trustee, 
dificult questions apparently in England, are fully discussed in a separate 
chapter. The Scots lawyer will be struck by many differences between the 
Knglish law and his own. In particular he will notice that trustees, in the 
absence of special power, cannot increase their number until a vacancy 
occurs, but that then they can not only fill the vacancy but add other 


trustees, 
C. R. A. H. 


The Scots Statutes Revised. Vol. III., 1843-1853. Edinburgh: 
WiuuiamM Green & Sons, 1900. 


Mr. Fleming’s third volume has been issued promptly, and in every 
respect maintains the high standard of the preceding volumes of the series. 
It extends from the Transportation Act of 1843 (6 & 7 Vict. c. 7) to the 
Merchant Shipping Law Amendment Act of 1853 (16 & 17 Vict, ¢. 131). 
It includes many Acts—e.g., the Companies Clauses, Gasworks Clauses, 
Waterworks Clauses, Railway Clauses, and Lands Clauses Acts, which 
have stood most working tests, as well as Acts—e.g., the Court of Session 
Act 1850, and the Sheriff Courts Act 1853, which have been overlaid by 
amending statutes, and others, of which the Acts attempting to suppress 
cruelty to animals and betting-houses are familiar instances, which still 
perplex the judicial mind. 
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The New Laws of Employers’ Liability in England and France, and 
their bearing on the Law of the Province of Quebec. By F. P. 
Watton, Advocate, Gale Professor of Roman Law and Dean of the 
Faculty, M‘Gill University. Montreal. THrorer, 1900. 

This is an admirable and highly practical example of the study of 
comparative legislation. While neither Mr. Chamberlain’s much-abused 
Act, nor the French “Joi du 9 Avril, 1898,” which immediately followed 
it, goes so far as the great German statute, Un/fallversicherung-besetz, 
ist July, 1884, under which liability is excluded only by the intentional 
act of the workman, and in cases of total incapacity two-thirds of earnings, 
as well as medical and legal expenses, are awarded, yet they are both most 
comprehensive measures, and their principles and results may most usefully 
be compared. Professor Walton gives a clear summary of the common 
law (the high-water mark of which he finds in the case of Williams v. 
Birmingham Battery Company, 1899, 2 Q.B. 338), and of the pleas of 
common employment, contributory negligence, and common fault, in 
discussing which he does not forget his Scots authorities, such as Mlorence 
v. Mann, 18 R. 247. In the case of /uute Commune apparently, the French 
Courts, instead of absolving the employer, apportion the damage, as British 
Courts do when a collision between ships has arisen through the fault of 
both, Professor Walton then discusses the English and French statutes, 
referring with approval to Dr. Zacher’s book, Die Arbeiterversicherung im 
Auslande, Berlin, 1898. ‘The distinctive features of the French law 
are the State guarantee, which eliminates the factor of the employer's 
insolvency ; the abolition of other remedies; gratuitous legal aid, assisi- 
ance judiciaire ; and in fatal cases the compensation is paid by annuity, 
nota lump sum. The French Act applies to industries generally, except 
seamen, who are dealt with by the law of 21st April, 1898. Professor 
Walton gives reasons why some similar staiute should supersede the un- 
certain and unequal law of the Province of Quebec. He also notices the 
curious effect of the English doctrine of the binding authority of decisions 
upon the French code and the French theory of interpretation. 


A Treatise on the Property in Animals, Wild and Domestic, and the 
Rights and Responsibilities arising therefrom. sy Joun H. 
Incuaq, of the Philadelphia Bar, Jonnson & Co., 1900. 

As Mr. Ingham says, it is somewhat surprising that in these days of 
law specialisation, nobody has before collected the law about animals, 
This does not mean the law of personal property generally, or the law of 
the road (where the animal is only a mechanical factor), or the law of 
fisheries, but only such law-as is affected by the peculiar nature of living 
animals. We are, indeed, familiar with studies in the enterprising law 
press of the United States under such attractive titles as “ Prosecutions 
against Animals,” “Bugs and Beasts before the Law,” “Legal Ento- 











104 THE JURIDICAL REVIEW. 


mology,” “A Legal Aviary,” and one entitled, with a sublime simplicity, 
“Cats.” But Mr. Ingham is the first author of a complete legal 
menagerie, and he has shown great intelligence and erudition. He seems 
to accept the view urged by Sir C. Russell before the Behring Sea 
Arbitration, that the animus revertendi confers the right of property in 
animals at common law only when it is induced by artificial means, such 
as taming them or offering them food, and that, accordingly, the right does 
not exist in the case of seals, who migrate and return from the natural 
causes, which have been so vividly described by Rudyard Kipling. ‘The 
leading case on cats is Whittingham v. Ideson, 8 Upper Can., L, Journ, 14, 
in which it was hel that, although cats, by reason of their base nature (not 
being suitable for human food), are not subjects of larceny, yet an action 
of damages will lie by the owner of a cat, even where the cat was killed 
while trespassing in search of game. Cats, now-a-days, must be content 
with small mercies; this is a sad degeneration from the old British law, 
under which, as Blackstone points out (ii. 394), the cat, as cwstos horret 
regit, was regarded as of high intrinsic value. Inheritance in animals has 
given rise to many questions, and so late as Hill v. Bulloch (1897), 2 Ch. 
482, it was absurdly contended that stuffed birds in cages were annexed to 
the freehold. Mr. Ingham’s chapter on Brands, such as “road brands” 
and “range brands,” as evidence of ownership in cattle, and also on the 
taxation of domestic animals, will be found interesting by the numerous 
ranche owners in Scotland. It appears that in Kentucky at least, although 
the decision has been criticised, evidence of trailing by blood-hounds is 
admitted in criminal proceedings, the skill of the dog being proved. ‘The 
Tennessee cases seem to establish that mortgages of stock include by 
implication the off-spring of the herd, even begotten after the date of the 
mortgage, but bona fide purchasers after the date of weaning will not be 
affected by the mortgage. The liabilities connected with barbed wire fences 
are not well settled. Mr. Ingham quotes E/yin Load Trustees v. Innes, 
14 R. 48, and opposes to it the Canadian case, Hillyard v. Grand Trunk 
Railway Company, 8 Ont. 583, in which the Court expressed high approval 
of this kind of fence as an improvement on country highways and as a 
party fence. But the decisions are conflicting, and the British statute of 
1893 supports the policy of the Scots decision. As to dangerous animals, 
Mr. Ingham obviously regrets the judgment in the Aquarium case, 
25 Q.B.D. 258, which put the highly cultivated elephant in the same rank 
as the boar in the case of Hennigan, 9 R. 411. The chapter on Cruelty to 
Animals is of great interest. The distinctions drawn by the Courts as to 
what are “domestic animals” within the Cruelty Acts, are to be regretted. 
Thus, decoy liunets are protected (Colam, 12 Q.B.D. 66), but not a tame 
gull, used by a photographer (Yates, 1895, 1 Q.B. 166), or young, 
unacclimated parrots, It has been pungently said that according to the 
English law a scientific man may be punished heavily for a painful experi- 
ment on a rat in the cause of science, but a labourer may inflict the same 
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pain upon the rat out of mere wantonness with impunity. Mr. Ingham’s 
industry in collection is extraordinary. He has even unearthed a case in 
the Aberdeen Police Court, which he regards as supporting the proposition 
that the Jewish method of slaughtering a bullock, by a swift, deep throat- 
cut, without previously stunning the animal, is not cruelty. The question 
whether malicious injuring or killing animals is an indictable offence at 
common law has now in all civilised countries only an historical interest, 
but it may be noted that several of the American Courts supported the 
native vigour of the common law in this matter. Mr. Ingham has produced 
an extremely useful book, which is also not a little entertaining. 


Report of the Twenty-Second Annual Meeting of the American Bar 
Association; held at Buffalo, August, 1899. Philadelphia: Danpo 
Company, 1899. 

The proceedings of our American brethren always contain much of 
interest, and the Buffalo Meeting, although deprived (for reasons which 
we cannot regret) of the presence of its President, Joseph H. Choate, now 
Atbassador to Great Britain, was no exception to the rule. A resolution 
of sympathy with Maitre Labori was carried, after an animated debate, by 
a great majority: the minority seemed to think that such a resolution in- 
volved an improper interference with the proceedings of a French Court 
Martial. Mr, C. F. Manderson, the acting President, in his address, gave 
great prominence to the subject of International Arbitration, on which Lord 
Russell had spoken to the American Bar in 1896, and the Hague Con- 
ference. The struggle with the Filipinos suggested Senator Lindsay’s 
paper on the Power to acquire Foreign Territory, in which he points out 
that, although the Danube and the Rhine are not yet connected, two of 
Goethe’s famous aspirations have been realised by England’s possession of 
the Suez Canal and the treaty between the States and Great Britain as 
to the construction of the Nicaragua Canal. The addresses of Mr. 
Raymond and Mr, Fish are of technical interest to patent lawyers, 
especially that on Preliminary Injunctions ; and practical discussions took 
place on Moot Courts in Law Schools, and State Boards of Law 
Examiners. The Professors of Law in Scotland might perhaps pay a little 
more attention to the educational value of the Moot Court. A prominent 
part of the Buffalo Meeting was, however, imported from England: 
Mr. Joseph Walton, Q.C., Chairman of the General Council of the English 
Bar, read his learned paper on the Early History of Legal Studies in 
ingland, and Mr. Justice Kennedy contributed a somewhat vague and 
colourless paper on the State punishment of crime, which seems intended 
partly as a protest against Lombroso and the Italian penologists, and partly 
as a recommendation of the Reformatory treatment in prisons. Most 
people will agree with the author in the sentiment he quotes from the 
Duke of Wellington; “They may talk of punishment as cruel, but there 
is nothing so inhuman as impunity.” 














Wotes on Decided Cases. 





Defined Right of Passage. —Mucdiarmid v. Moyes, 16th February, 
1900, S.L.T. vii. p. 378. In this case Lord President Balfour has 
once more vindicated the sound law of servitude against the heresy of 
Thomson's Trustees, 25 R. 407, against which we have already protested. 
It is true that, according to wholesome judicial etiquette, the Mansion- 
house Road case is only distinguished on the ground that the access defined 
in the titles was being swhstantially maintained, and it was not proposed to 
substitute one road for another. But the decision is practically overruled, 
because the law in this matter proceeds on contract, and it is impossible to 
maintain a distinction between substantial and insubstantial alterations 
upon contracts, even when applied to real rights. In Macdiarmid the 
Court had to deal with a defined footpath of given dimensions in an urban 
subject, and the line of this footpath it was proposed to remove forty feet. 
The Lord President’s judgment displays extraordinary caution. He 
dwells on the fact that the agreement for access had entered the titles, and 
that title had been followed by immemorial possession. These facts were 
no doubt emphasised by Lord Ormidale in Hil/ v. M‘ZLaren, 6 R. 1363, but 
they were immaterial, and are properly omitted from the statement of the 
law in that case by Moncreiff L.J.-C. The feudalisation of an agreement 
‘loes not increase its validity, and if jurisdiction to alter an agreement 
existed at all, its exercise would be more easily justified after a lapse of 
time and change of circumstances than immediately after the execution 
of the agreement. A published title and possession are all important in 
questions with third parties, but iu the cases that have arisen only two 
properties were concerned. As the Lord President points out, referring to 
Ferrier, 10 Sh. 317, and Grigor, 24 R. 86, the law is much wider than 
the case of access defined in the title, and will prevent the alteration of 
an undefined right of access from the state of possession existing at the 
date of the title. All questions of convenience are precluded, on the 
principles laid down in Zarl of Zetland v. Hislop, by the fact that the 
contracting parties have agreed to a particular access, Again, the Lord 
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President distinguishes the case of rural servitude, not defined by contract. 
A right of way, implied from possession, does not necessarily imply a 
contract that the way is never to be shifted to a more convenient route. 
But the old cases of Urie, M. 14,524 and Bruce, M. 14,525 rather mili- 
tate against the view that the Court can cast about either kirk roads 
or private roads. 


Succession—Vesting.— Matheson’s Trustees, 2nd February, 1900, vii. 
Sc.L.T., No. 366, p. 365.-—This case directly raised questions as to the effect 
and weight of the somewhat disturbing obiter dicta uttered by Lords Watson 
and Davey in Bowman’s Trustees (formerly noted, Jur. Rev, xi. 367). 
The truster, Matheson, directed his trustees, at the death of his widow, the 
liferentrix, to divide his estate equally among his children, declaring that, 
“in the event of the death of any of my said children leaving lawful issue 
before the said division takes place, the said issue shall succeed to their 
predeceasing parent’s share.” A son predeceased the period of division, 
leaving four children, but disposed of his estate by will. The estate was 
small, there was no apparent reason for postponing division except the 
interest of the liferentrix, and there were no words which could imply 
accretion in the event of a child dying without issue before the period of 
division. There seems to have been no gift of the fee apart from the 
direction to divide. Lord Moncreiff, who delivered the opinion of the 
Court, held that the predeceasing son’s share vested a morte testatoris, and 
accordingly was carried by his will, on the ground that there was nothing 
to indicate an intention on the part of the truster to suspend vesting, 
except the form in which the share of a predeceasing child was destined to 
that child’s issue. Lord Moncreiff summed up the effect of ‘a long series 
of decisions,” in the proposition that “a destination in favour of the issue 
or heirs of a legatee, although in form a conditional institution, yields 
readily to indications or presumptions pointing to vesting in the parent or 
ancestor a@ morte testatoris, being construed as merely a direction that if 
the parent did not dispose of his share, his children should take in prefer- 
ence to the residuary legatee, this being simply what the law itself would 
imply.” 

In Bowman v. Bowman’s Trustees the truster, in the event of his wife 
surviving him (which happened), directed his trustees, on her death, to 
realise and divide into four equal shares his whole means and estate, “and 
pay one share to each of my children, A, B, C, and D, or to their respect- 
ive heirs.” C and D survived the testator, but predeceased their mother. 
The trustees were authorised to advance to any child a portion of the share 
effeiring to him. They were given power to renew the leases of the 
mining co-partnership, from which the main estate of the truster was 
derived. Lord Shand, in affirming the judgment of the First Division 
that vesting had taken place a morte testatoris, held that the words, “ or to 
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their respective heirs,” provided simply for the case of a child predeceasing 
the truster. Lord Halsbury expressed his dissent from some of the reasons 
given by the Court below, without specifying which they were. Canons 
of construction were “very good servants, but very bad masters.” He 
arrived at the same conclusion “by looking at the instrument as a whole, 
seeing the circumstances with which the testator was dealing, and applying 
the words he has used in their natural meaning in the sentence in which 
they occur.” Does not this sentence simply state, roughly and loosely, 
three elementary canons of construction, and reveal that the Lord Chan- 
cellor is unconsciously still in bondage to those masters? Certainly his 
judgment throws no other light on his grounds for deciding that vesting had 
taken place. Lord Watson vindicated the authority of general canons of con- 
struction, and particularly of the settled rule laid down in Young v. Robert- 
son (4 M‘Q. 314), that words of survivorship in a will are prima facie to 
be referred to the period appointed by the will for payment or distribution. 
In his view, the words to be construed, unless differentiated by some excep- 
tional circumstance, fell under that settled rule. No right was constituted 
either in children or heirs except at that period. Agreeing that the 
expression “or” meant “whom failing,” and imported a conditional 
institution of the heirs of each child to take the share in the event of the 
child dying before the point of time contemplated by the testator, Lord 
Watson declined to see any reason why a gift over to the heirs of a child 
should be construed differently from a gift over in favour of any other 
relative, or of a stranger. Lord Davey appeared to take the same view, 
but qualified his assent by regarding the circumstance, that the gift over 
was not in favour of a persona delecta by name, as one to be competently 
taken into account with other circumstances to affect the construction. 
The exceptional feature which in Lord Watson’s opinion alone, and in 
the opinion of Lords Davey and Shand mainly, supported vesting a morte 
testatoris, was the power given to the trustees to postpone indefinitely, by 
renewing existing leases, the period of payment or division. It may be 
wdded, that the citation of authorities in the House of Lords did not 
include some of the most important of the “long series of decisions,” 
the reason of which is denied by Lord Watson, and minimised by 
Lord Davey. 

It seems difficult to resist the conclusion that Lords Watson and 
Davey would have decided Matheson’s Trustees differently from the Second 
Division. The truster’s deed presented no exceptional feature of the kind 
which they desired and found in Bowman’s settlement. Certainly Lord 
Maclaren’s useful generalisation in Hay v. Hay’s Trustees, 17 R., at 
p- 965, has been weakened in authority by the criticisms of the learned 
Lords. 

But it is safer to conclude, with Lord Moncreiff, that the “long 
series of decisions” has, for the purpose of advising in Scotland, not been 
overruled, though the relative value of such clauses, as indicating the 
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testator’s intention with regard to acceleration or postponement of vesting 
may have been gravely altered, and the difficulty of arguing cases of vesting 
seriously increased. It may lead professional advisers to draw wills with 
less regard to the Style-book, which brings many a snare, and with more 
conscious effort to express in plain language what the testator intends, 

The disturbing effect of Bowman’s Trustees is further seen in the recent 
case of Thompson’s Trustees, 26th January, 1900, 37 Sc. LR. 346, in which 
Lord Moncreiff again made himself the champion of the “long series,” and 
based his decision on indications of intention in favour of immediate vest- 
ing, which must, to say the least, be pronounced extremely flimsy. The 
same spirit of loyalty to the “long series” induced Lord Stormonth 
Darling to arrive at a conclusion in favour of immediate vesting by 
attaching a new meaning to the word “assignees.” It was thought to be 
one of the few settled points in testamentary law, that “ assignees” means 
assignees after vesting, but his Lordship says that the introduction of this 
word is sufficient to prevent a destination in favour of heirs or issue from 
operating as a conditional institution. Lastly, Lord Trayner seems to 
have accepted the Lord Chancellor’s observation about servants and masters 
as authorising complete license and freedom from precedents: he ridicules 
the idea of either testator or conveyancer knowing anything about either 
resolutive or suspensive conditions: he chaffs the consulted Judges on their 
anxiety to enforce artificial rules of construction: and states, with much 
force, his convictions about the testator’s meaning, which were apparently 
derived from a general knowledge of human nature rather than from the 
language of the will under construction. 


Division of Commonty—Public Bleaching and Recreation Ground.— 
Milne v. Landward Committee of Inveresk, 12th December, 1899, 37 
Se. L.R. 210. The Scottish laird has seldom been exhibited in a less 
favourable light than in this case, and all that can be said for him is 
that he persuaded one eminent judge to agree with his demands, which 
were properly characterised in the Appeal Court as “ridiculous and 
extravagant.” The parochial authority, greatly daring, ventured to erect a 
few seats of modest dimension on the village bleachiv+ ground and the 
recreation roads along the side of it. The pursuer u not, of course, 
suggest that these seats obstructed the right of washing and bleaching 
and walking, which he and certain other heritors enjoyed along with the 
inhabitants of the village, but he denounced them as illegal interferences 
with his property title, and he denied the title of the parish to put them 
up. The green in question. is the undivided portion of a commonty, of 
which originally the pursuer and others were pro indiviso proprietors, 
but over which the village also asserted some rights. In the decree of 
division, accordingly, no doubt as a compromise between parties, while the 
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pursuer and the other heritors got their divided portions in exclusive 
property, the green and walks were set apart for bleaching and recreation 
for the benefit of both the heritors and the village. All this happened in 
1822, and possession followed on the title. The theory of Milne’s action 
was that he still had an undivided right in the property of the green, 
subject to the public use. This is very doubtful. The question whether 
the usual words “allocating” a portion of land constitute a conveyance 
is not difficult ; the green was allocated to the public and the heritors. Of 
course it was allocated for a limited purpose ; but, assuming that purpose 
to fail by the disappearance of all the beneficiaries, or because the human 
race gave up washing and recreation, how could the original pro indiviso 
rights emerge after being the subject of a compromise in the action of 
division? That, at all events, is too difficult for incidental decision. No 
point was raised as to minerals, and as regards the solwm the sound view 
of the transaction would be a permanent dedication to public purposes, 
Then, apart from exclusive rights, why should the public, or the parish, 
not put up seats on the green and walks? As Lord Trayner pointed 
out, with the common-sense of humanity, people might get tired 
of washing as well as of walking, and require a_ rest. The 
Baronet who brought the action, if compelled to look after his own 
laundry, might welcome such a seat. These seats might indeed be 
described as proper and necessary appurtenances of the green, and could 
not be objected to by any member of the public as bad administration of the 
green. The statutory title of a Landward Committee to provide these 
things, and their power to assess for the expense, are totally different 
questions which did not arise in this Musselburgh case. But some of the 
Judges pronounced opinious upon them, and it is satisfactory to observe 
that the balance of authority was much against the narrow view taken by 
Lord Kyllachy. He proceeded on the section of the Local Government 
Act 1894, dealing with rights of way, and declared that the Committee 
had no power except that expressly given by the statute to put up sign- 
posts. There was no question of right-of-way in the Musselburgh case, 
the roads and walks having been provided under the decree of division for 
a different purpose. But, even in the case of right-of-way, is it accurate 
to say that the express power to erect sign-posts would exclude all implied 
powers, however reasonable? What about the bridges which are now 
frequently erected on rights-of-way? It seems to be thought that, because 
in 1894 rights-of-way were first handed over to a statutory body, no 
implied powers based on the existing law and experience of such rights 
could pass to to the new body. However, as was explained by Lori 
Moncreiff, the Musselburgh green was not a right-of-way, but a recreation 
ground or walk, and there the general powers of a Parish Council under 
section 24 of the statute are ample. It is deplorable that any Judge 
should seek to minimise the slender rights to public recreation which have 
survived an ignorant and prejudiced administration of the law of Scotland. 
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It is the denial of such wholesome and necessary public rights that 
endangers the right of private property in land. The recent English cases, 
such as Upper Quinton Green, Gloucestershire, the Green of Walton, 
Somersetshire, and Stockbridge Down, Hants, in which the public right 
to recreation was upheld, should be more closely studied in Scotland. 
In the awards under the Inclosure Acts in England, village greens 
were often set apart, and these are now held by the Parish Councils. 


Insurance—Warranty—Fraud—feid v. Employers’ Accident Insur- 
ance Company, Limited, 28th June, 1899, 1 F. 1031.—The result of this 
decision is unsatisfactory, both to the insurance world and to the law. The 
case was the familiar one, in which the Insurance Company take an abso- 
lute warranty of the accuracy of the particulars mentioned in the proposal, 
which is declared to be the basis of the contract, and then add in their 
policy, or on the back of it, a condition that fraudulent misdescription of 
particulars is to void the policy. The policy, of course, narrates the pro- 
posal, The introduction of the warranty, at the end of the proposal, is a 
well-known incident in the history of insurance law, and its object is, of 
course, to relieve the Company from any question as to the honest, or dis- 
honest, state of the applicant’s mind. Lord Deas once said, in a life case, 
that the insured could not be expected to state what could only be ascer- 
tained by post-mortem examination, but, under the warranty in question, he 
would take the risk of an inaccurate statement. No doubt, under the 
judgment of Lord Watson in Weems v. Standard Insurance Company, 11 R. 
(H.L.) 48, in this respect more guarded and balanced than the other 
opinions in that case, there may always be a question, whatever the bare 
form of general words of warranty used, whether on a construction of 
the particular question and answer, it has been intended by the parties to 
treat the answer as a warranty ; and, in this sense, it may be said that the 
element of materiality may still assist in ascertaining the extent of the 
warranty. But that distinction did not arise either in Weems or Reid. 
Oue cannot say, as Lord Moncreiff in dissenting appears to have held in 
Reid, that there is any strict inconsistency between the declaration of 
warranty so framed and the subsequent condition as to fraudulent misre- 
presentation. The declaration and the condition cannot apply to the same 
particulars, otherwise the condition would destroy the declaration, which 
the policy preserves by its reference to the proposal. In cases such as 
Fowkes, 32 L.J., Q.B. 153, the declaration was on construction held not to 
amount to a warranty, and it was precisely to avoid such a result that the 
Insurance Companies introduced a more stringent declaration. Indeed, 
the purport of the declaration and the condition is different, for the one 
operates to prevent the formation of a binding contract, the other to render 
void what has stood to some effect. It is not difficult to suggest particu- 
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lars, not contained in the proposal, to which the condition as to fraudulent 
misdescription may apply, This was done (although not in a very 
adequate manner from the insurance point of view), by Lord Trayner in 
heid’s case. Still, looking to the carefully-reasoned dissent of Lord 
Moncreiff, it must be admitted that the phraseology of these policies might 
be improved, and the Companies might indicate more clearly to their 
customers to what extent a warranty is asked and given, and to what 
extent they rely on the honesty of the insurer. This is the more necessary 
because in Reid’s case there was a further difference of opinion on the 
bench. The misdescription relied on by the Company was contained in the 
proposal, and, therefore, covered by the warranty. But both Lord Trayner 
and Lord Young expressed the opinion that, even assuming no conscious 
deceit on the part of the insurer, the misdescription was in a legal sense 
fraudulent, because on the view stated by Lord Cairns in Reese River Co. 
v. Smith, L.R. 4 E. and J., App. 79, it related to a matter within the 
private knowledge of the insurer, the accuracy of which he could easily 
have ascertained, and was thus made recklessly. But would Lord Cairns’ 
dictum apply directly to a case of express contract, distinguishing some 
statements as warranted, and others as made honestly according to the 
best of knowledge and belief? 


Vesting subject to Defeasance.—Gardner and Others, 27th February, 
1900, vii. Sc. L.'T. 403, p. 412.—This doctrine is blossoming and bearing 
fruit. In the case of Thompson’s Trustees above-mentioned, and notwith- 
standing the remonstrances of Lords Kyllachy, Adam, and Kinnear, it was 
applied so as to defeat the suspensive condition of survivance of a life- 
rentrix involved in the ulterior destination to the primary legatee’s heirs ; 
and in Gardner the First Division (Lord Adam again dissenting, and Lord 
Kinnear being absent) it was applied to a clause of survivorship under an 
inter vivos trust, Lord M‘Laren in this case having the satisfaction of 
giving effect to the view which he had vainly urged upon the majority of 
the Judges in Thompson’s Trustees. The decision in Gardner, however, 
stands on its own merits. There can be no harm in vesting everything 
in the last survivor of a class, though he predeceases the term of payment, 
there being no subsequent destination. 








CONSTITUTION OF THE COMMONWEALTH 
OF AUSTRALIA. 


ROM many different points of view—historical, political, 
social, legal, commercial —the “Commonwealth of 
Australia Constitution Bill,” now before Parliament, is highly 
interesting. The object of the Bill is to unite the Australian 
Colonies and that of ‘Tasmania into a “ Federal Common- 
wealth under the Crown of the United Kingdom.” The 
proposed Federation marks at once the close of a complex 
process of constitutional evolution, which has occupied just 


half-a-century, and the auspicious dawn of a new era of 
improved and centralised government. That the Federation 
will promote imperial as well as local solidarity can hardly be 
doubted : the new Commonwealth, like its component States, 
will be under the Crown of the United Kingdom, its Gover- 
nor-General will be appointed by the Crown, and he will be 


a) 


able, as in the separate Colonies, to veto or to “reserve 
Acts of the Commonwealth Parliament. Nor does it seem 
doubtful that the enhanced power and dignity of the Colonies, 
when erected into States and welded into a single Common- 
wealth, will contribute to the unity and prestige of the 
Empire. One of the links which attach the Colonies to the 
mother-country will indeed be weakened : the right of appeal 
from the Colonial Courts to the Queen in Council is to 
be materially restricted. Yet, happily, the filial affection of 
forisfamiliated children is more likely to be strengthened 
than impaired by a wise relaxation of the parental discipline. 

A glance at the constitutional history of the Colonies now 
to be federated will help us to appreciate their Federation 
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scheme. The sunset of British supremacy in the North 
American Colonies was soon succeeded by its sunrise in 
Australia. When the first band of convicts was landed in 
Botany Bay in 1788, little did they know of the vast 
resources of the island of “ New Holland,” and still less did 
they dream of the brilliant future in store for it. Later in 
that year the settlers removed to Port Jackson, a few miles to 
the north, and there founded Sydney, the capital of New 
South Wales, which thus forms the starting-point of Australian 
history. Originating in an Act of 1828, and several times 
modified, the constitution of this Colony is superseded by the 
famous Act “for the better government of Her Majesty’s 
Australian Colonies,” the true fons et origo of Australian 
autonomy, framed by Earl Grey and passed by Lord John 
Russell’s Government in 1850. That Act, which may well 
be termed the Magna Charta of Australia, authorised each of 
the Colonies to recast its constitution and to institute a 
representative system of government with a responsible 
Cabinet. The colonists of New South Wales soon availed 
themselves of the Act, and the constitution they drafted was 
brought into force by an Act of Parliament of 1855. This 
constitution establishes a form of government very similar to 
the British: the Governor, appointed by the Crown, acts 
under the advice of ministers responsible to the Chambers ; 
the Legislative Council, or Upper House, is nominated by 
the Crown; the Legislative Assembly is elective. In this 
colony, as in all the others, the constitution has been 
amended by subsequent Acts of the British Parliament, but 
its main principles continue unchanged. 

The constitutional history of the other Colonies may be 
summed up very briefly. Founded in 1835 and remodelled 
in 1842, the original constitution of South Australia was 
superseded by a new one in 1856, based upon the general 
Act of 1850, and closely resembling that of New South Wales. 
The Colony of Victoria, separated from New South Wales in 
1851, obtained a similar constitution in 1855. Queensland, 
erected into a separate Colony in 1859, received its constitu- 
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tion from an Act of 1867, while Western Australia, which 
did not avail itself of the enabling Act of 1850 until 1889, 
only joined the ranks of constitutionally governed Colonies in 
1890. So, too, the Tasmanians, whose polity dates from 
1825, framed a new constitution, based on the Act of 1850, 
and sanctioned by an Act of 1854. In one important respect 
the constitutions of Western Australia and Tasmania differ 
from those of the three other Colonies mentioned: their 
Legislative Councils, or upper chambers, are elective. 

The five Colonies in question (and New Zealand also) 
thus became practically autonomous nearly half-a-century ago. 
The right of appeal to the Queen in Council, the appointment 
of their governors, the nomination (in three of the Australian 
Colonies, and in that of New Zealand) of their Legislative 
Councils, and the rarely exercised right of the governors to 
veto or to “reserve” Colonial Acts were the sole matters in 
which they continued subordinate to the Crown. Virtually 
independent of the Crown, they were entirely independent 
of each other. Was this mutual independence conducive to 
their prosperity and their political stability? Were they not 
all peopled, almost exclusively, by the same Anglo-Saxon 
race? Were not all their interests similar, if not identical ? 
Would not a closer union enable them better to repel common 
dangers and better to reap common advantages? ‘These 
questions date from 1851, when Earl Grey, adopting a recom- 
mendation of the Committee for trade and plantations, proposed 
to establish a central Australian Legislature in order to pro- 
mote the common welfare. The proposal was withdrawn for 
the time, but, as a first instalment, a central executive was 
appointed. The Governor of New South Wales was appointed 
Governor-General of all the Australian Colonies, their 
governors becoming thenceforth lieutenant-governors only. 
A few years later, however, the lieutenant-governors were 
restored to their former rank as governors, and in 1861 the 
Duke of Newcastle abolished the oftice of governor-general as 
tending “ to excite dissatisfaction” and to be “ prejudicial to 
the common interests” of the Colonies. But, meanwhile, in 
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1853, the Legislatures of New South Wales and Victoria had 
also declared themselves in favour of a General or Federal 
Australian Assembly, and in 1857 Mr. (afterwards Sir) Charles 
Gavan Duffy (Minister of Public Works, and later Prime 
Minister of the Colony) procured the appointment of a Com- 
mittee of the Legislative Assembly of Victoria to consider the 
necessity of a Federal Union. ‘I'he same year the Colony of 
New South Wales took similar action; in 1858 the four Colonies 
of New South Wales, Victoria, South Australia, and Tasmania 
agreed to a conference on the subject ; and in 1860 Queens- 
land declared her adhesion to the scheme. Circumstances 
prevented the conference from being held; but partly by 
Earl Grey, largely by the Colonies themselves, an important 
principle had been established. The first inter-colonial con- 
ference, held in 1863, was for fiscal purposes only, but ten 
others met during the next twenty years with a view to con- 
cert common action in various other departments. ‘The 
jealousy and distrust begotten of protective and mutually 
hostile tariffs prevented these conferences from achieving any 
practical success, and for a time the Colonies even seemed to 
be drifting further apart; but the great principle of federa- 
tion was re-affirmed by Royal Commissions appointed in 
Victoria in 1862 and 1870, and, in theory at least, was 
steadily kept in view by all the foremost statesmen of 
Australia. 

The next landmark in the history of Australian Federa- 
tion consists in the proposal, in 1881, by Sir Henry Parkes, 
Prime Minister of New South Wales, of a scheme of union, 
which, though unheeded for a time, was soon to be realised. 
About two years later Queensland took the somewhat. start- 
ling step of annexing part of New Guinea, and therefore 
became solicitous for the support of a federated Australia. 
Her desire for Federation was seconded by Victoria, while, 
as already stated, all the Colonies concurred generally in the 
principle of closer union. ‘The audacious action of Queens- 
land was repudiated by Lord Derby the same year (though 
the annexation was practically confirmed by the Govern- 
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ment a year later); but that minister took occasion to 
suggest that “the confederation of the Colonies into one 
united whole ” would “ facilitate any operations of the kind,” 
and “diminish the responsibility of the mother-country.” 
The mother-country would apparently welcome ‘such opera- 
tions,” if relieved of their risk. This somewhat cynical 
suggestion, coupled with other dicta of British ministers 
scattered over the half-century under review, coupled also 
with the fact that the Colonies themselves had hitherto been 
unable to agree upon any scheme of joint action, may suffice 
to show that the mother-country (having once given a 
mighty impulse to the cause of Federation by the famous 
Act of 1850) was indifferent as to the lines on which the 
Colonies should work out their political salvation. 

The auction of Queensland and the suggestion of Lord 
Derby led to the revival of Sir Henry Parkes’s scheme. In 
1883 an “Australian Convention” was summoned, the 
scheme was approved of, and in 1885 it was transformed 
into an Act of Parliament establishing a “ Federal Council 
of Australasia.” This epoch of Federation history, which 
the Bill of the present year is likely soon to terminate, much 
resembles the period of American history between the out- 
break of the Revolution and the framing of the Constitution 
in 1787, when the infant States were loosely compacted by 
the Articles of Confederation. The Congresses of that 
period possessed neither common purse nor common sword. 
The attendance of delegates was voluntary. One or more of 
the States might decline to carry out the resolutions of 
Congress ; any one might at any time secede from the Con- 
federation. So, too, in Australia. The Federal Council 
enjoyed little more than deliberative and advisory functions ; 
three only of the eight nominally federated Colonies of 
Australasia attended its meetings; while, worse still, the 
members of the Council were merely delegates, nominated 
and instructed by their respective Colonies, and not elected 
and untrammelled representatives. Needless to add that, 
while the Council has on the whole remained loyal to the 
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principle of Federation, it has fallen hopelessly short of 
effecting a true constitutional union. 

‘The next step towards such a union was taken in 1887,when 
an Inter-Colonial Conference was held in London, Sir Henry 
Parkes being the representative of New South Wales ; and, 
under his presidency, a “ National Australasian Convention ” 
met in Sydney in 1891, and adopted a draft Bill establish- 
ing a “Commonwealth of Australia.” But Sir Henry Parkes 
soon went out of office, and between 1891 and 1895 most of 
the Colonies passed through a severe financial crisis. At 
length in 1895, after a long series of failures, the scheme is 
placed upon a sounder constitutional basis: a Conference 
of the Premiers agrees to summon a new Federal Conven- 
tion elected by the people themselves. Accordingly, in 
1897, representatives are elected in all the Colonies, except 
Queensland and Western Australia; the new Convention 
meets at Adelaide; the Bill now under review is drafted ; 
and, after sundry vicissitudes, and with several amendments, 
it is “ referred” to the electors, and approved by them in all 
the Colonies of Australia, except Western Australia,(a) and 
by Tasmania. In most of the Colonies the Federalists were 
in a large majority. On the total vote their majority was 
nearly in the ratio of three to one. In most respects the 
Government Bill is verbatim the Bill of the Convention. It 
is the offspring of the Australians themselves. Save only in 
the case of the great initial Act of 1850, the function of the 
Home Government has been almost solely maieutic. 

So much, in brief, for the ancestry and parentage of the 
Bill. What of the maieutic process? Although merely 
incidental and accessory, this process is being watched by 
the public with far keener interest than the evolutionary 
process of which it but forms the mechanical conclusion. 
Or, to change the metaphor, the launch of a ship, spectacular 
as it is wont to be, is far more interesting to the many 








(a) It is now announced (6th June) that a referendum will be made to the 
electorate of Western Australia on 24th July next. 
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than the numerous scientific problems and _ practical difficul- 
ties involved in its construction. Yet such processes, being 
indispensable and often fraught with peril, must on no account 
be overlooked. In the present instance, the most perilous 
stage is happily over. 

The Bill has in the main been cordially welcomed by 
both our political parties. Naturally and properly, however, 
it has had to run the gauntlet of parliamentary criticism. 
Its Government sponsors, and Mr. Chamberlain, the Colonial 
Secretary, in particular, have been its chief critics; and accord- 
ingly their edition of the Bill, though identical in almost all 
respects with the Draft submitted by the Colonies, contains 
several important amendments. As, within the last few 
wecks, these amendments threatened to create some 
difficulty, it is interesting to examine their nature. Before 
the Bill was printed in its present form, it was inti- 
mated to the five distinguished delegates from the Aus- 
tralian Colonies that the Government entertained serious 
objections to several clauses in the Draft. The chief of 
these objections related to the following provisions 
in the Draft :—(1.) The Commonwealth Parliament 
may legislate in regard to “external affairs” (Article 51, 
sec, 29). (2.) It may exercise powers hitherto “exercised 
only by the Parliament of the United Kingdom, or by the 
Federal Council of Australia” (Article 51, sec. 38). (3.) Its 
“Jaws shall be in force on all British ships, the Queen’s ships 
of war excepted, whose first port of clearance and whose port 
of destination are in the Commonwealth” (No. V. of the 
introductory or “ covering” clauses). (4.) ‘“‘ No appeal shall 
be permitted to the Queen in Council in any matter involving 
the interpretation of this constitution, or of the constitution 
of a State, unless the public interests of some part of Her 
Majesty’s dominions, other than the Commonwealth or a 
State, are involved.—Except as provided in this section, this 
constitution shall not impair any right which the Queen may 
be pleased to exercise, by virtue of her Royal prerogative, to 
grant special leave of appeal from the High Court to Her 
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Majesty in Council. But the Parliament may make laws 
limiting the matters in which such leave may be asked” 
(Article 74). 

These clauses, it was contended, would seriously impair 
the prerogative of the Crown, and the powers and privileges 
of the Imperial Parliament. , The Government therefore pro- 
posed, inter alia, to omit the provision in Clause V. relating 
to British ships; to strike out Article 74, relating to appeals, 
in toto; and to append to Clause V. a declaration that, not- 
withstanding anything in the Constitution, “ the prerogative 
of Her Majesty to grant special leave to appeal to Her 
Majesty in Council may be exercised with respect to any 
judgment or order of the High Court of the Commonwealth, 
or of the Supreme Court of any State.” 

In a Memorandum, dated 23rd March, 1900, the Austra- 
lian delegates returned a spirited reply to these objections. 
They urgently requested the Colonial Secretary to submit 
the measure to Parliament “intact,” and “in the very form” 
in which the people of the Colonies had agreed to it. They 
pointed out that, as regarded legislation by the Common- 
wealth Parliament relating to “ external affairs,” or to any 
other matters, if it should seem ultra vires, it might always 
be vetoed or “ reserved ” by the Governor-General. 

As to the provision concerning British ships, they replied 
that far wider powers had already been given by the Act of 
1885 to the Federal Council, “a body neither elective nor 
bi-cameral, and lacking both a responsible executive and a 
treasury.” With regard to the proposed addition to Clause V., _ 
they earnestly protested against it as contradicting the spirit 
of the Draft Constitution. Above all, they pleaded 
strenuously for the retention of Article 74 in its original 
form. Article 73, they pointed out, had indeed given the 
High Court of Australia “ final and conclusive ” jurisdiction 
in cases submitted to its review; but they maintained 
that the second part of Article 74 would still permit appeals 
from that Court to the Privy Council, and they contended 
that neither Article 73 nor Article 74 abolished appeals from 
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the State Courts to the Privy Council. All that was desired 
under Article 74 was to prevent constitutional questions from 
being carried beyond the Commonwealth’s own jurisdiction. 
The Government amendments would make the Constitution 
“ materially different ” from what the people of the Colonies 
had agreed to, a result which would be “a calamity to 
Australian self-government.” 

To these pleas of the five delegates the Government 
replied in a strongly-worded Memorandum, dated 29th March, 
1900. Inter alia it was maintained—(1) That the powers 
of the Commonwealth Parliament to legislate in regard to 
“external affairs” and “ the relations of the Commonwealth 
with the islands of the Pacific,’ and to exercise powers 
hitherto “exercised by the Parliament of the United 
Kingdom ” (Article 51, sections 29, 30, 38), would not only 
exceed the powers of any ordinary Colonial Parliament, but 
might bring the Imperial Government into collision with 
foreign Powers, to whom they would be responsible for 
Australian Acts ; (2) that ‘‘ embarrassing questions might be 
raised ” with regard to jurisdiction over British ships, and 
that, while the Federal Council, whose wide jurisdiction had 
been referred to by the Delegates, “ might represent ” all the 
British possessions in Australasia, the present Bill applied to 
five Australian Colonies only ; and (3) that Article 74 “in 
its present form would introduce confusion and uncertainty 

the difficulty of construing it forms an insuperable 
objection to its adoption . . . without modification or some 
overriding clause in the Bill.” 

As the Memorandum makes a specially vigorous onslaught 
upon Article 74, the arguments against that Article are 
noteworthy. Let us glance at the weightiest of them. 

Important constitutional questions might arise affecting 
foreigners and foreign ships in Australia and in Australian 
waters (Article 51, sections 1, 9, 10, 19, 20, 26-80, 37, 38) ; 
yet no appeal to the Privy Council would be competent. 
The absence of definition of “ public interests of some part of 
Her Majesty’s dominions other than the Commonwealth or a 
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State ” forms “‘a grave objection” to Article 74. If, as the 
delegates contend, the right to appeal to the Privy Council 
from the Supreme Courts of the Colonies is not abolished, 
then, even in a constitutional case, a litigant defeated in the 
Supreme Court of a State might appeal, at his option, either 
to the High Court of the Commonwealth or to the Privy 
Council (thus obviously defeating the object of the framers 
of the Constitution). And, further, two or more litigants, 
dissatisfied with the judgment of a State Court, might raise 
cross-appeals to the High Court and to the Privy Council 
respectively. Again, “there are other and graver objections.” 
The Judicial Committee of the Privy Council is likely to be 
transformed into a Court of Appeal from the whole Empire. 
“Tt would be very unfortunate if Australia should choose 
this moment ” to withdraw the most important and difficult 
eases from the Imperial Tribunal, especially those involving 
the interpretation of the Constitution. Besides, matters 
involving such interpretation “may raise questions of the 
utmost gravity” affecting other parts of Her Majesty’s 
dominions. Then there is “the very large class of persons 
interested in Australian securities, or Australian under- 
takings,” who might unfairly be deprived of their right of 
appeal to the Privy Council, on the ground that their cases 
were constitutional. Lastly, the right of appeal to the Privy 
Council in non-constitutional causes may, under Article 74, 
be still further “ indefinitely curtailed.”. The Memorandum 
concludes with a declaration that the right of appeal to the 
Privy Council “has been a link effectively binding together 
every part of Her Majesty’s dominions,” and that, in its 
present form, the Bill “would be a retrograde measure 
so far as it affects the larger question of Imperial 
Federation.” 

Such were the leading arguments on either side. Let the 
reader weigh them and judge for himself. On the main 
point at issue, however, we would make one observation. 
From a perusal of the “appeal clauses” themselves (Articles 
73, 74 of Draft), as well as from statements made by 
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Australian politicians during past years, it is certain that 
the Colonists have long desired to restrict the existing 
right of appeal to the Privy Council. So far we may 
sympathise with their spirit of independence. But we can 
hardly sympathise with the argument of the delegates that 
“Clause 73 merely gives jurisdiction to the High Court, 

. and does not abolish appeals to the Queen in Council.” 
This is technically true; but the new Court of Appeal will 
in most cases practically supersede the Judicial Committee of 
the Privy Council. The memorandum of the Government, 
therefore, reasonably apprehends that the right of appeal 
to the Privy Council may be “ indefinitely curtailed in the 
future.” 

What then has been the result of these lively discussions? 
The result, though not yet absolutely final, is ascertainable 
partly from the Bill itself, as introduced by the Government, 
and partly from the debate in the House of Commons on the 
second reading on 21st May last. On comparing the Bill, as 
ordered to be printed on 14th May, with the Draft, as finally 
approved by the Colonies, we find—(1) that the proposed 
addition, already cited, has been appended to Clause V., con- 
serving the right of appeal to the Privy Council in all cases, 
whether from the State Courts or from the High Court ; and 
(2) that Article 74 of the Draft Constitution has been entirely 
omitted. On the other hand the three other provisions to 
which the Government at first so strenuously objected are 
left untouched—jurisdiction over British ships, power of 
legislating in external affairs, and powers hitherto exercised 
by the Imperial Parliament only or by the Federal Council 
of Australia. So, too, the other clauses already noted, 
giving the Commonwealth control over foreigners and foreign 
trade, over fisheries beyond Australian waters, over the 
islands of the Pacific, &c., have all been retained. In the 
Bill, therefore, as it now stands, the Government insists 
strongly on the retention of the Privy Council’s appellate 
jurisdiction in every case, but on the other hand it has with- 
drawn a number of objections, “ grave,” “ graver,” and “ of 
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the utmost gravity.” The delegates continued (with the 
exception of the delegate from Queensland) as strongly op- 
posed as ever to the amendments proposed by Government. 
The last stage for the time being (the Committee stage 
having been fixed for 18th June) was reached on 21st May, 
when Mr. Chamberlain, in moying the second reading of the 
Bill, declared that, on the grounds cited in the above pages, 
the Government “could not, in consideration of the duty 
imposed upon them, agree to the Bill as it stood.” He had, 
however, discussed with the four delegates the various 
methods of meeting the Government’s objections, and “ he 
was happy now to be able to inform the House that they 
had come to absolute agreement. . . . It left Australia 
absolutely free to take its own course where Australian 
interests were solely and exclusively concerned.” He further 
conceded that, even in constitutional questions, where 
Australian interests were alone concerned, “ we claimed no 
right whatever to interfere with their decision.” As, how- 
ever, the right of appeal to the Privy Council was highly 
valued in Canada, he proposed that words should be inserted 
giving this right of appeal in a case in which both parties 
consented. He further agreed that Clause 74 should be 
reinstated, but ‘‘ exactly reversed; that whereas in the 
original clause the appeal was *to cease ‘in all cases except 
where the public interests of some portion of Her Majesty’s 
dominions outside Australia were concerned . . . appeal 
would lie in every case except where Australian interests 
were alone concerned.” Further, in order to remove the 
Government’s objection to the power of the Commonwealth 
Parliament to make laws limiting the right of appeal, he 
proposed to insert the proviso, “That such Acts shall be 
reserved for Her Majesty’s assent.” 

As to this new proviso that Acts limiting the right of 
appeal should always be “reserved,” the delegates had already, 
in their Memorandum, fully admitted the Governor-General’s 
right to veto or to reserve Acts in every case, and that right 
is expressly conserved in the Draft. 
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Let us now glance at the new Constitution. It is divided 
into eight chapters, containing one hundred and twenty-eight 
clauses in all, treating of the Parliament, the Executive, the 
Judicature, Finance and Trade, the States, and Alteration of 
the Constitution. .The Federa! Parliament is to consist of 
the Queen, represented by a Governor-General, a Senate, 
and a House of Representatives. The Senate is to consist of 
six members for each State, chosen by the usual electorate, 
who are to hold office for six years, and one-half of whom are 
to retire triennially. The Senate chooses its President from 
among its own members. One-third of the whole number of 
members forms a quorum. ‘I'he House of Representatives is 
to consist of members elected for each State in proportion to 
its population, provided no State have less than five members. 
The number of members is to be double that of the Senate, 
and they are to sit for three years, unless sooner dissolved 
by the Governor-General. They choose their Speaker from 
among their own members. The quorum is one-third of the 
whole House. Public officials and pensioners, other than 
Ministers of State and officers in the Army or Navy on full 
or on half-pay, are disqualified for election. Disputed elec- 
tions are to be referred to the House in which the question 
arises. Each member of each House is to be paid £400 jer 
annum. 

The powers of the Parliament are specially noteworthy. 
In brief, it may make laws for the regulation of ‘Trade, Navi- 
gation, and Fisheries (even beyond territorial limits); for 
Taxation and Finance; Post and Telegraph Service ; Naval 
and Military Defence; Money, Weights, and Measures ; 
Banking, Insurance, Bills, and Bankruptcy ; Copyrights and 
Patents ; Naturalisation, Aliens, Foreign and other Corpora- 
tions; Marriage Laws; ‘Service’ and Execution of Writs ; 
Immigration and Emigration; External Affairs and Relations 
with Islands of the Pacific; Control of Railways for Naval 
and Military Purposes, and (with the consent of the States 
concerned) Acquisition and Construction of Railways ; Con- 
ciliation in Industrial Disputes; Exercise (with consent of 
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the States concerned) of Powers hitherto exercised only by 
the Imperial Parliament, or by the Federal Council of Aus- 
tralia. Further, the Parliament has sole jurisdiction over its 
seat of government, and over places acquired for Common- 
wealth purposes. As to taxation, it can be imposed and 
appropriated by the Lower House only. The Senate may 
not amend money - bills, but may suggest modifications. 
Otherwise, the Houses have equal powers. If a Bill passed 
by the Representatives is twice rejected by the Senate, the 
Governor-General may dissolve both Houses. If the new 
Houses again disagree, the Bill will be referred to the two 
sitting together, an absolute majority of the total number 
of both being then required for its passage. Lastly, the 
Governor-General may assent to any Act, veto it, or reserve 
it for the Queen’s pleasure. 

The Executive power of the Commonwealth is vested in 
the Governor-General, acting under the advice of a Federal 
Executive Council nominated by him. He also appoints at 
most seven Ministers of State, who are to be members of the 
Executive Council, who must be members of one of the 
Houses, and who are to hold such offices as the Parliament 
prescribes (so that ministerial responsibility is secured). The 
Governor-General has the command-in-chief of the naval and 
military forces of the Commonwealth. 

The new High Court of Australia is to consist of a Chief 
Justice and at least two other Justices. It will have appel- 
late jurisdiction from the inferior tribunals in the Common- 
wealth and in the States, and its judgments are to be final 
and conclusive, unless the Queen’s Privy Council grants leave 
to appeal; but such leave is not to be granted in cases involv- 
ing the interpretation of the constitution. Yet where both 
parties consent, they may in all cases appeal to the Privy 
Council. The High Court also possesses original jurisdiction 
in Inter-State, maritime, constitutional and other questions 
affecting the Commonwealth as a whole. 

Under the head of Trade and Finance the Commonwealth 
is empowered to acquire and hold property, and to levy cus- 
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toms and excise duties ; but three-fourths of these duties are 
to be repaid annually to the several States. Customs-dues 
wre to be uniform in all the States; and trade within and 
between the States will be absolutely free. An Inter-State 
Commission, appointed for seven years by the Governor- 
General, will administer and execute the Commercial legisla- 
tion of the Commonwealth. 

The Colonies composing, or to compose, the Common- 
wealth are to be called States. Every State retains its power 
and independence in all matters not expressly withdrawn 
from its control by the Constitution. But no State may 
raise or maintain any naval or military force, or coin money, 
or establish any religion or religious test. 

Among Miscellaneous Provisions it is worthy of note that 
the seat of Government is to be in New South Wales, but 
distant from Sydney not less than one hundred miles. Mean- 
while the Parliament will sit at Melbourne. In reckoning 
population (for political purposes) the aboriginal natives are 
not to be counted. 

One point remains, one of the most interesting. How 
may this constitution be altered or amended? For all con- 
stitutional authorities are agreed that a written constitution 
(and practically all are written except the British) ought to 
be provided with amending machinery. If there is none, or 
if it is too cumbrous, impatient reformers are prone to resort 
to revolution ; if it is too easily worked, the constitution will 
lack stability. In the present case the machinery provided 
does not err on the side of simplicity. 

Amendments carried by an absolute majority in each 
House must then be referred to the electors in each State. 
Or if one House twice carries an amending bill by an absolute 
majority, and such bill is twice rejected by the other House, 
the proposed law may be referred by the Governor-General 
to the electorates. Until the qualification of electors 
becomes uniform, one-half of the electors only may vote in a 
State where adult suffrage prevails. (This refers to South 
Australia, where the women-voters practically double the 
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electorate.) Lastly, if in a majority of States a majority 
of the electors voting, and if a majority of all the electors 
voting approve the proposed law, it is to be presented to 
the Governor-General for the Queen’s assent. 

Lastly, a few brief comments. What are the distinctive 
features of this most interesting polity? Compare it with 
the constitution of Canada, our own great and already feder- 
ated Colony, and we find, among many points in common, 
one striking difference. In Canada sovereignty flows down- 
wards from the Dominion Government to the Provincial 
zovernments ; in Australia it is to be delegated upwards to 
the Commonwealth Government. In Canada the undelegated 
residuum or reserve of the supreme power remains with the 
Dominion Government; in Australia the States retain all the 
quasi-sovereign powers which they have not expressly dele- 
gated to the Commonwealth. In the latter respect the 
Constitution of Australia resembles that of the United States. 
Between the Australian polity and the American there is 
another point of resemblance: in each case the Senate con- 
tains an equal representation of each State, irrespective of 
population, the object being to conserve the individuality of 
the States by giving them political equality in one branch of 
the Legislature. In almost all other respects these two con- 
stitutions are in sharp contrast. In the Presidential Republic 
the legislative and the executive powers are rigidly separated ; 
in the Monarchical Federation both are controlled by the 
Federal Executive Council or Cabinet. In America ministers 
are responsible to the President alone, and they cannot sit in 
Congress; in Australia they must sit in the Parliament, and 
they are responsible to the Parliament. Further, the irre- 
movability of President, Senate, and Representatives, the 
sway of the Caucus, the spoils system, the quadriennial tur- 
moil of the Presidential election, besides other American 
peculiarities, can find no place in the Australian Common- 
wealth. 

There remain for comparison with Australia two other 
specially noteworthy Federations. Between the constitution 
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of the German Empire and that of the new Commonwealth 
there is scarcely a single point of resemblance. In the former, 
instead of a Cabinet responsible to Parliament, there is a 
single Chancellor responsible to the Emperor alone. Instead 
of an elected Senate there is the Bundesrath, consisting of 
ambassadors or plenipotentiaries nominated by the sovereigns 
of the different States. The Reichsrath, or Lower House, is 
indeed elected by universal suffrage, but is practically power- 
less to pass legislation unless carefully prepared for it before- 
hand and assented to afterwards by the semi-feudal and 
wholly aristocratic Bundesrath. 

With Switzerland, on the other hand, the infant Com- 
monwealth will have several points in common: notably the 
equal representation of the States and of the Cantons in the 
Senate, and the referendum of constitutional amendments to 
the people at the polls. Among the constitutions of unitary 
states, that of France, where, inter alia, the Senate is 
indirectly elective, seems to come nearest to that of Australia; 
but, after all, for its root-principles of representation and 
ministerial responsibility, for its parliamentary government, 
and for its thorough-going democracy veiled under mon- 
archical forms, the Commonwealth has drawn most largely 
on the grand old constitution of the mother-country. 

From the modern and popular point of view, the proposed 
polity is altogether admirable. Not least among its merits is 
the fact that its framers have wisely avoided novelties (even 
the popular election of the Senate is borrowed from Tasmania 
and Western Australia), and that, while adopting various 
suggestions from outside sources, they have mainly founded it 
upon their own familiar and well-tried Colonial constitutions, 
the lineal descendants of the British. With heartiest sym- 
pathy for our distant kinsmen in their vast Commonwealth, 
with its enormous resources and its bounteous promise, we 
wish their new Constitution God-speed ! 


JOHN KIRKPATRICK. 


[ Nore. 
VOL. XII.—NO, 2. K 
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[Norz.—Australian history has been made rapidly during the last few days, 
and it is necessary to supplement Professor Kirkpatrick’s article by 
printing Clause 74 as finally adjusted :— 


“ No appeal shall be permitted to the Queen in Council from a decision of the 
High Court upon any question howsoever arising as to the limits inter se of the 
constitutional powers of the Commonwealth and those of any State or States, or 
as to the limits inter se of the constitutional powers of any two or more States, 
unless the High Court shall certify that the question is one which ought to be 
determined by Her Majesty in Council. The High Court may so certify if 
satisfied that for any special reason the certificate should be granted, and there- 
upon an appeal shall lie to Her Majesty in Council on the question without 
further leave. Except as provided in this section, this constitution shall not 
impair any right which the Queen may be pleased to exercise by virtue of her 
Royal prerogative to grant special leave of appeal from the High Court to Her 
Majesty in Council. The Parliament may make laws limiting the matters in 
which such leave may be asked, but proposed laws containing any such limitation 
shall be reserved by the Governor-General for Her Majesty’s pleasure.” 


It will be observed that the general right of appeal remains unaffected. 
As regards cases of interpretation of the Constitution arising between 
States, or between the Commonwealth and the States, the right of appeal is 
renounced, but the High Court of the Commonwealth may permit appeal 
on special grounds. It must not be assumed that such cases will be either 
as numerous or as important as those which Mr. Haldane has frequently 
argued before the Privy Council, arising under the different Constitution of 
Canada. As the Attorney-General has pointed out, the Privy Council 
remains the final judge whether any particular case falls within the restric- 
tion of Clause 74. The contention of Australia that her own High Court 
should settle purely domestic political questions seems reasonable; and 
since the heads of the Australian bench have supported the jurisdiction of 
the Privy Council in the recent negotiation, there is no reason to doubt that 
the power of certifying domestic constitutional cases will be honestly 
exercised by the new High Oourt. Clause 74, as finally adjusted, includes 
the substance of what was formerly embodied in a separate declaration 
under V., and the reference to the Colonial Laws Validity Act has been 
rendered unnecessary by the withdrawal of the definition of “ Colony.”— 
Ep. Juridical Review. | 
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CONTRABAND CONSIGNED TO NEUTRAL PORTS. 


i eee most important question of International law raised 

in the Anglo-Boer War has been that of the rights of 
belligerents in regard to neutral vessels carrying contraband 
goods. In the end of last year the German steamships 
Herzog, Bundesrath, and General were detained by British 
warships on the suspicion that they were conveying soldiers 
and ammunition for the use of the Transvaal. The ships 
were bound for Delagoa Bay, and the German Government 
at once protested against the seizures on the ground that 
that port was neutral. ‘For ships consigned from neutral 
states to a neutral port,” they argued, “the notion of contra- 
band of war simply does not exist ;” and Count Biilow pro- 
ceeded to fortify this contention by asserting that the 
immunity of such ships had always been advocated by 
Britain herself. 

Now the most authoritative statement of the principles of 
International law recognised by the British Government is to 
be found in the “Manual of Prize Law” issued under the 
authority of the Admiralty. It is laid down in the “ Manual” 
that the question whether goods are or are not contraband 
depends on—(1) the quality of the goods; and (2) their 
destination. ‘‘The destination of the vessel is conclusive as 
to the destination of the goods.” ‘If the destination of the 
vessel be neutral, then the destination of the goods on board 
should be considered neutral also, notwithstanding it may 
appear from the papers or otherwise that the goods themselves 
have an ulterior hostile destination, to be attained by tran- 
shipment, overland conveyance, or otherwise.” This state- 
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ment of the law is founded on Lord Stowell’s decision in the 
Imina (8 Ch. Rob. 167), that “ goods going to a neutral port 
cannot come under the description of contraband, all goods 
going there being equally lawful.” 

International law, however, has advanced since the case of 
the Jmima, and the British Government in meeting the 
German protest relied on a doctrine initiated, indeed, by 
Lord Stowell, but developed by the Courts of the United 
States at the time of their Civil War. By a rule that came 
into prominence in the Seven Years’ War (and hence called 
“The Rule of 1756”) the British Prize Courts condemned 
neutral vessels carrying merchandise between the ports of 
France (with which Britain was then at war) and the French 
colonial ports. The trade between a country and its colonies 
was in the eighteenth century confined to subjects of the 
mother country, and foreigners were not permitted to engage 
init. This at least was the policy of both Britain and France. 
When, however, in the war between these countries in 1756-— 
1763, the mercantile fleet of France was crippled, so that 
her trade to and from her American colonies could not be 
maintained by French vessels, she threw it open to foreigners. 
Britain responded by condemning all neutral vessels taking 
advantage of the relaxation. Naturally enough, the neutrals 
sought to evade the liability to condemnation. It became 
common with them to carry goods from the colonial to the 
home ports vid some independent port. To have permitted 
the forbidden trade to be carried on with impunity in this 
way would, of course, have been simply to wink at an ingeni- 
ous violation of the law, and the British Admiralty Courts 
were driven of necessity (if the Navigation laws were to be 
maintained) to adopt means of thwarting the evasion. Hence 
the origin of the doctrine of ‘Continuous Voyages.” The 
principle of this doctrine is that ‘the mere touching at any 
port without importing the cargo into the common stock of the 
country, will not alter the nature of the voyage, which con- 
tinues the same in all respects, and must be considered as a 
voyage to the country to which the vessel is actually going 
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for the purpose of delivering the cargo at the ultimate port” 
(Lord Stowell in The Maria, 5 Ch. Rob. 368). The con- 
tinuity of the voyage thus came to depend on the vessel's 
transaction at the intermediate port; if the cargo was in 
reality imported, then there were two distinct voyages; if 
the visitation of the port was merely a colourable device, then 
the voyage was continuous, and the goods might be con- 
demned. 

In Lord Stowell’s time and up to the middle of this 
century the doctrine was merely an adjunct to the Naviga- 
tion laws. The Courts of the Northern States of America, 
however, extended the doctrine far beyond the previous 
limits of its application. They introduced it into the law of 
contraband. Thus, in the case of the Bermuda a cargo 
contraband in point of quality, was being carried on that 
vessel to Nassau, in the West Indies, when it was seized, and 
in the Peterhoff case a similar cargo was captured en route 
for Matamoras on the Mexican side of the Rio Grande. Both 
cargoes were condemned. There was evidence, the Courts 
thought, in both cases, that the goods were to be conveyed 
ultimately to the Southern States and it mattered not that 
the proximate destination was neutral. There were two 
points of novelty in these decisions. In the first place the 
goods were taken on the way to the neutral port, whereas it 
is not clear that the English Courts had gone beyond 
condemning goods after leaving the intermediate port and 
while directly bound for hostile territory ; and in the second 
place it was held to be of no importance that the goods were, 
in the second stage of the journey, to be carried by another 
ship or even by land conveyance. 

Mr. Hall says that the American decisions have been 
“universally condemned outside United States and would 
probably find no defenders in their own country,” but this 
statement requires modification. Much of the hostile eriti- 
cism of the judgments was based on disapprobation not so 
much of the principle involved as of its application. It 
was felt by many jurists, that the evidence of the intention 
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that the goods should ultimately reach one of the belligerents 
was not sufficiently strong. Criticism on this ground is 
quite consistent with approval of the doctrine expounded by 
the Courts. Thus Dr. Gessner in his tract on the Springbok 
case, while pronouncing against the decision, is careful to 
guard his position thus: “Many jurists hold that articles 
comprised in contraband cannot, under any circumstances, 
be seized on the high seas while on their way (v7 transitu) 
to a neutral port... . All really depends upon the fact 
whether the articles contraband of war are or are not 
destined for the enemy’s aid or use. Where, therefore, such 
articles are being conveyed to a neutral port, and it can be 
clearly established by the ship papers, or otherwise that the 
articles, contraband in quality, have a hostile destination, 
that seizure is in our opinion warranted. It is beyond 
all doubt that a belligerent need not permit contraband 
of war to pass unmolested to a neutral port, where 
perhaps the enemy’s fleet is stationed. As little can the 
conveyance of contraband be tolerated to a neutral port 
when the ship papers show that such neutral port is used 
merely as an intermediate station whence the contraband is 
to be forwarded to a hostile destination.” 

These words, written almost thirty years ago, set forth the 
view that finds most support among publicists to-day. In 
the Session of the Institute of International Law at Paris in 
1896, the following statement of the law was adopted: 
“A destination for the enemy is presumed when the carriage 
of the goods is directed towards one of his ports, or towards a 
neutral port which by evident proofs arising from incontest- 
able facts is only a stage in a carriage to the enemy as the 
final object of the same commercial transaction.” This pro- 
position was included in a Report to the Institute by its 
Commission on the subject, at the request of the English 
members of it, Lord Reay, Messrs. Barclay, Holland and 
Westlake. Apparently Von Bar alone of the members of the 
Commission was opposed to it. When the Report was con- 
sidered by the Institute, an amendment was proposed reject- 
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ing the theory of continuous voyages and advocating a return 
to the doctrine that in all questions of contraband an imme- 
diate hostile destination is necessary. This amendment was 
defeated. It is interesting to observe that the Italian mem- 
bers of the Institute based their objection to the amendment 
on the ground that it did not provide for the case where one 
of the belligerents was a power with no seaport, so that all 
contraband must pass to it through neutral territory: in 
putting this case Abyssinia was doubtless in the minds of the 
Italians, but it might have been the Transvaal. 

The objection urged against the law as adopted by the 
Institute is that it unduly limits the freedom of neutral 
trading vessels. This hardly seems to touch the principle 
of the doctrine. The law of contraband exists merely to 
prevent certain classes of goods reaching one belligerent to 
the prejudice of the other ; to compel, therefore, a belligerent 
to allow vessels to run freely to neutral ports in close 
proximity to the enemy’s territory with goods of those 
classes for that enemy’s use, is to deprive him of a powerful 
aud legitimate means of coercion. Much, of course, must 
depend on the circumstances of each case ; as, for instance, 
the nature of the goods carried (some contraband articles 
being more obviously adapted for the requirements of war 
than others), the position of the neutral port in relation to 
the alleged ultimate destination, and the character of the 
parties to whom the goods are consigned. If, regard being 
had to these and similar points, it be proved that a cargo 
is on its way to a belligerent, then it is difficult to see how 
neutrals have any more reason for complaining of the limi- 
tation of their liberty in the case of goods carried circuitously, 
than in the case of goods carried directly. 

The Bundesrath, the Herzog, and the General were ulti- 
mately released. This cut short the interchange of views 
between the two governments. As it stands, however, the 
correspondence has not been unfruitful. Lord Salisbury has 
been enabled to point out that the doctrines quoted above 
from the British Prize Manual—a volume issued merely for 
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the guidance of British officers in the exercise of their duties 
and not (to quote Lord Salisbury’s words) “an exhaustive 
or authoritative statement of the views of the Lord Com- 
missioners” of Admiralty—do not represent the present 
position of Britain on the subject of contraband. Britain 
has now adopted the view that goods conveyed to neutral 
ports are not necessarily and ipso facto outside the law of 
contraband ; Germany, on the other hand, stands pledged to 
the doctrine which secures complete immunity from capture 
to such goods, and reserves the right of raising the question 
in the future. 
R. CanpLisH HENDERSON. 


























THE COURT OF SESSION IN 1629. 


ao the many interesting documents which the 

researches of the Historical Manuscripts Commission 
have brought to light, and their reports have rendered 
accessible to the general student, few can be of more 
intimate interest to the Scottish lawyer than the little 
manuscript entitled “Our Journale into Seotland ano dui. 
1629, 5th of November, from Lowther,” inasmuch as it con- 
tains probably the only extant detailed description and plan 
of the Law Courts of Scotland as they were in the early 
part of the seventeenth century. The “Journale,” the 
original of which is preserved at Lowther Castle, is printed 
in Appendix VII. to the Thirteenth Report of the Commis- 
sion, but an admirable edition of it by Mr. William Douglas, 
published in 1894 (Edinburgh, David Douglas), presents it 
in the most convenient and readable form, along with a use- 
ful series of succinct explanatory notes. The purpose of the 
present belated review will be fully served if it succeeds in 
directing the attention of Scottish legal historians and 
antiquaries to the store of information, set forth in a fashion 
at once quaint and dramatic, which is to be found in so 
unlikely a quarter as “‘ Lowther’s Tour.” 

Three names are prefixed to the title of the manuscript 
—viz., ‘‘C. Lowther, Mr. R. Fallow, Peter Mauson,” but the 
diary is the work of the first-named, a member of the 
Lonsdale family, whom Mr. Douglas suggests that we should 
identify with a certain Sir Christopher Lowther, the founder 
of the Whitehaven branch of the family, who died in 1644. 
It is the diary of a singularly shrewd observer. For every- 
thing of interest in the.way of local topography, language, 
or custom in the districts he passed through he seems 
to have had an exceptionally alert eye and ear, and he has 
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noted down with a painstaking minuteness which argues 
well for his accuracy the results of his untiring inquisitive- 
ness. It is fortunate that the Court of Session was the 
institution in Scotland which evidently most attracted 
his attention, for we owe him in consequence a more elabor- 
ate description of its appearance, constitution, and practice, 
three hundred years ago, than is elsewhere to be found. 

In 1629 the date of this early tourist’s visit, the Court 
of Session had already been in existence close upon a 
century, but it had not yet been housed in its present 
quarters. Its first sederunt was held on the 27th of May, 
1532, in the Old Tolbooth, whose site is now marked by 
a heart set in the pavement of the High Street, and there 
it assembled daily at 8 a.m., during session for a consider- 
able number of years. But the Old Tolbooth must have 
been a sorry and ruinous habitation for the Supreme Court 
of Scotland. Indeed it was in actual danger of falling 
about the ears of the Judges, for we find in the Edinburgh 
Town Treasurer’s accounts under date 16th February, 1554 
(1555), an entry of a payment made “for remeid to the 
Tolbuith, efter that the Lords had tane ane effray and passit 
to the Blakfreirs to sit,” their Lordships evidently not being 
of mind to obey the ancient injunction, fiat justitia, ruat 
calum. With a view to putting an end to this state of 
matters Queen Mary, on the 6th of February, 1561 (1562), 
addressed a precept to the Magistrates drawing attention to 
the fact that the Tolbuith was “ruinous and abill haistelie 
to dekay and fall doun,” and after directing that it should be 
demolished with all possible diligence, requiring them in 
the meantime to “provide a sufficient hous and rowmes 
reparit as effeires for the Lords of Sessioun, Justice, and 
Sheriff ministring justice to the lieges of the realme.” The 
Magistrates accordingly bestirred themselves to obey the 
Queen’s behest and instructed David Somers, their master 
of works, to proceed with the work of demolishing the Old 
Tolbooth and erecting a new one. An alarming rumour 
which reached the Magistrates to the effect that the Lords of 
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Session were “of mynde to remove to Sanct Androis in 
defalt of ane houss heir,” contributed to stimulate the zeal of 
the Town Council in seeing to the carrying out of this 
undertaking. As a matter of fact, however, the Old 
Tolbooth was not completely taken down till 1817, though 
the accounts of David Somer “for doun taking of the Auld 
Tolbuith, the away carynge of the stuffe therof and for 
higgin of the New Tolbuith and Counsal-howss, newlie 
biggit,” from 1562 to 1564, show that considerable alterations 
must have been effected on its structure at this time. (See 
“Edinburgh Records.” The Burgh Accounts, Vol. I. Edited 
by Robert Adams, F.S.A, Scot., pp. 377, e¢ seq.) The New 
Tolbooth or Council House just referred to which was erected 
on the site of the present Signet Library does not appear to 
have been occupied for any length of time, if at all, by the 
Court of Session, and in 1563 we find arrangements being 
made for its accommodation in what is styled the Over New 
Tolbooth, which was simply a part of St. Giles Kirk. The 
business of the Law Courts continued thereafter to be 
transacted in St. Giles till the present Parliament House 
was ready for occupation in 1640. The whole subject of the 
various local habitations of the Court of Session is discussed 
at length in a valuable appendix to Mr. Douglas’s edition of 
“Lowther’s Tour” by Mr. Peter Miller, F.S.A. Scot., who 
establishes beyond question that the Court of Session held 
its sittings at the time of Lowther’s visit in a part of St. 
Giles specially set apart for the purpose. 

The incongruity of this arrangement seems to have been 
felt at the time, for in Row’s “ History of the Church of 
Scotland” one of the chief authorities on the subject, there is 
an entry under the date 1633 stating that “the town of 
Edinburgh being earnestly desired by their ministers to pro- 
vide another house for a Parliament House, and wherein 
actions may be pleaded [rather] than a pairt of the Kirk, 
where God’s Word should be preached, and which should be 
a house of prayer, began and founded a fair house for the 
uses aforesaid.” 
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The chief legal interest of the “ Journale” centres round 
its plan of the Courts, reproduced here by the courtesy of 
Mr. Douglas. 































































































THE COURTS. 


The key must be given in Lowther’s own words :— 


‘* A, the stairs up into the Courts; 0, the Commissary Court ; d, the door into it ; 
c, a void place to walk in; g, a wainscot partition ; e, a door which a macer keepeth ; 
jf, the place where those in readiness which have business ; 16, a wall crossing over- 
thwarte 3 A, a door through the high wooden partition into the outward house, the 2ud 
Court ; g, stagewise seats into which any may go out of the void place (viz. c.); 
i, j, a pale to forlet any to go off from the stagewise seats into the Court; k, a long 
backed seat for lawyers and expectants to sit on ; J, the door in at which the Macer and 
Judges, &c., go within the bar ; m, another door on either side of which the advocates, 
defendant, and pursuant, plead ; n, a place for the idle advocates to chat and walk in ; 
o, a seat where the registers sit at the table; p, g, the two ascending seats on the 
lowest of which other clerks and registers sit, on the highest the single Judge ; 7, a wall; 
8, a door out of the outer house into a walking place before the inner house, over which 
hangeth a bell, the string of which goeth into the inner house by the Judges’ heads ; 
8, another door into the inner house retiring place; S, a partition wall; ¢, the door 
into the inner house ; v, a door into a severed place for any man’s private dispatch, as for 
writing of letters or other things, conferences, &c.; w, the seats and table ; «, a vacant 
place for clients and other concourse during the advocate’s pleading or motion before the 
Judges ; z and a, the bar on both sides of the door, the one for the defendants and their 
advocates, the other for the pursuers, &c. ; y, the entrance for the Judges and Registers ; 
5, the table with three sides, about the outside of which, on 8, sit the Judges, my Lord 
Chancellor in the midst, and in a black gown, the President of the Sessions on his right 
hand in a purple gown, faced with red velvet, and so the rest of the lords, except the 
Lord Advocate, who is in black, and sitteth in the corner 3, and in degree is next the q 
President ; he is in the nature of the King’s Attorney at London, and pleads for the 
King when anything toucheth him, and also for other persons, and still with his hat on 
if so it please him ; 4, the form before the table on which the registers sit, being men of 
good esteem, but bare-headed ; 2, the door to the chimney ; 10, the chimney, over the 
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head is it fine fret plaister work, and in the windows behind the Judges are there the 
volumes of their law.” 


The Inner House at this time sat in one division of 
fourteen judges, the fifteenth judge sitting in the Outer 
House, of which Lowther does not furnish a plan, but which 
was also a part of St. Giles. Outer House duty was taken 
in turn by each of the judges except the Chancellor, President, 
and Lord Advocate. Lowther dismisses the Outer House, 
“which doth but as it were prepare things for the Inner 
House,” somewhat summarily. In those days its business was 
much more informal than in modern times. The description 
given of the form of pleading must not be missed: “ The 
advocates and their clients stand each on either side of the 
door through the bar; and the advocates plead in Scotch 
before them ; and in the then time of their pleading their 
clients will put a double piece or more, with an ordinary fee 
with the poorest, and will say to their advocates, ‘Thumb it, 
thumb it,’ and then will the advocates plead accordingly as 
they feel rt weigh.” The last sentence, which we have 
italicised, pleasingly links the present with the past in an 
unbroken continuity of professional tradition. 

Very little seems to have escaped the notice of this most 
methodical of tourists. He mentions the Court of Justice 
(Justiciary), the Lord Provost’s Court, and the Commissary’s 
Court, whose four judges he perceived to be “not much 
respected; ” and he has something to say about both the 
forms of process and the substantive law, which he says 
consists mostly of “Acts of Parliament and Regiam 
Majestatem, and their judgments given in Court, which we 
call Reports.” He notices also the procedure for the 
admission to the Bar of intrants or “‘expectants”; the curious 
system of pronouncing Decrees with closed doors, abolished 
by the Statute 1693, c. 42; and what Lord Swinton terms 
the “disgraceful custom” of solicitation, imported from 
France, in accordance with which parties, whose cases were 
in dependence, were in the habit of paying personal visits to 
the houses of the Judges for the purpose of “soliciting” or 
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giving them information. ‘This custom was regulated by an 
Act of Sederunt of 12th June, 1632, and abolished on account 
of the abuses to which it led, by Acts of Sederunt of 6th 
November, 1677, and 11th November, 1690. That his 
description of the Court of Session may not be lacking in any 
touch of realism, Lowther gives us a couple of legal “stories,” 


ce 


picked up possibly from one of those ‘idle advocates” to 
whom he refers; but we trust that the bulk of the pro- 
fessional anecdotes of the period were wittier than the 
depressing samples which he offers. 

H. P. Macminiay. 
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SHIPOWNERS’ LIABILITY FOR COLLISIONS 
UNDER INTERNATIONAL LAW. 


a may well be diversity and even conflict of laws 

among various nations in regard to matters concerning 
their own domestic affairs, such as succession to property 
and all that pertains to personal and domestic relations. 
The inherent power of every state to regulate its own 
internal affairs according to the habits and customs, the 
traditions, dispositions and tendencies of its own nationality, 
receives universal recognition. When, however, nations 
extend their intercourse with other nations by commercial 
enterprises abroad, and especially when they come to traverse 
the common highway of all maritime nations, the High Sea, 
it seems essential in the general interest that there should 
be no diversity, but as far as practicable, uniformity of law 
regulating all interests on this common highway and its 
navigable tributaries. 

This principle has been so far recognised by the estab- 
lishment of international regulations for the prevention of 
collisions at sea. The maritime powers, generally, have by 
international conventions adopted regulations in regard to 
this matter, which are now of universal application. There 
are, however, various questions arising out of collisions and 
similar casualties, in regard to which there exists not only 
conflict but perplexity, and there has been springing up for 
some years past a strong consensus of opinion that some- 
thing should be done to end a state of matters so unsatisfac- 
tory for the mercantile community. Efforts have from time 
to time been made towards an adjustment of these questions, 
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and the adoption of a uniform International Maritime law 
bearing on the subject. Both in the United Kingdom and in 
nearly all the maritime nations of Europe, in addition to the 
United States of America, Associations have been formed for 
the consideration and discussion of these International 
questions, with the object of bringing about the unification 
of International law on the subject. These Associations are 
composed of leading lawyers, legislators, shipowners, under- 
writers and merchants in the several countries interested. 
As thus constituted, the various Associations embrace men, 
who, from their wide personal and practical experience in 
the working out of questions connected with the rights, 
obligations, and liabilities of shipowners, are best qualified to 
say wherein the difficulties lie, and what measures are called 
for in order, if possible, to remove anomalies and establish a 
clearly defined system applicable to vessels under all flags. 

It was with such an object in view that the International 
Maritime Committee was established in 1896. Three con- 
ferences have already been held, at which representatives 
from all the States concerned were present, and took part in 
the discussions. At one of these conferences a resolution 
was unanimously adopted to the effect that in view “of the 
great inconvenience and injustice resulting from the diver- 
sities of other maritime laws of various nations, regarding 
the consequences of collisions at sea, and the responsibilities 
of shipowners in relation thereto, this conference heartily 
supports the suggestion of the Chamber of Shipping of the 
United Kingdom, to the effect that Her Majesty’s Govern- 
ment be invited to institute a full enquiry into the whole 
subject, and recommends all its members to bring the matter 
to the attention of their respective Governments.” The 
first of these conferences was held in Brussels, in 1897; the 
second at Antwerp, in 1898; and the third in London, in 
the month of July, 1899. At this latter conference, presided 
over by Sir Walter Phillimore, one of Her Majesty’s judges, 
there were present a number of well-known jurists, legislators, 
and men eminent in commercial affairs, 
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‘he importance of the questions involved to a maritime 
nation like our own is sufficient excuse for directing the 
attention of our readers to the present state of the law on 
the subject and the efforts which these conferences have 
been, and are still, making to effect a unification of this 
department of International law. 

There are two leading branches of the question to which 
attention has been mainly directed at these conferences. 
The first of these relates to the apportionment of damage 
where both vessels have been to blame. According to the 
existing law in this country, where both vessels are in fault, 
the whole damage sustained is slumped together and divided 
equally between both vessels, whereas in France, Germany, 
and in the great majority of, if not in all, other countries, 
the damages are massed together and apportioned between 
the two vessels according to the proportionate gravity of 
fault committed by each of them. 

We do not propose, however, at present to deal specially 
with this branch of the subject, but to confine our considera- 
tion to the initial question of the liability of shipowners for 
the loss sustained through collision. As matters at present 
stand, very anomalous conditions exist where the colliding 
vessels belong to different nationalities. The almost unani- 
mous opinion of the members present at the conference was 
that the principle of proportional liability, according to the 
degree of fault between the two colliding vessels, presents 
the fairest method, but it was fully recognised that there 
must always be great difficulty in applying the proportional 
system in practice. Under any circumstances the measure- 
ment of the extent of blame is not an easy one, and it may 
readily be conceived that the question of proportional 
responsibility may rather increase than diminish litigation. 
As one of the speakers at the conference pointed out: “If 
you have a proportional system, then, although you may be 
well aware that your ship is in some degree to blame, you 
will be unwilling to admit that she is more to blame, and in 
every case where both ships are to blame they will come into 
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court and the matter will be fought out; and that will be a 
good thing for the lawyers, and not a very good thing for 
anybody else who has to pay the piper.” 

In every one of the various states concerned the liability 
of shipowners.is limited in some way or other, but the 
limitation is reached by different methods, and based on 
essentially different principles. All the countries, moreover, 
are agreed that the shipowner is liable for the fault of the 
master and crew, although in some countries this principle 
has been adopted with great reluctance, and to as small an 
extent as possible. 

While it is obviously desirable that some uniform system 
should be universally adopted, if at all practicable, there are 
unquestionably many difficulties in the way of achieving so 
excellent a result. It can only be attained by one or other 
of the several Powers giving up their own special methods, 
or by some give-and-take process among the whole contract- 
ing nationalities. 

Let us consider for a moment the principles upon which 
the responsibilities of owners at present stand in the 
respective countries. In Great Britain there is a personal 
liability upon shipowners for the full amount of damage 
done, but limited by a statutory provision to the extent of 
£8 per ton where there is no loss of life, and £15 per ton 
where there is loss of life in addition to loss of property. 
In France, Germany, and nearly all the other Continental 
countries, as well as in America, there is practically no 
personal responsibility against the shipowner, the claims, 
even where dealt with im personam, being restricted or 
restrictable to the value of the wrong-doing ship if sur- 
rendered to the injured party. According to German, 
Danish, and Norwegian law, there is no personal responsi- 
bility against shipowners at all, the recourse being in rem 
against the wrong-doing vessel alone as the corpus noxium. 
In France, Belgium, and the United States of America, on 
the other hand, while there is nominally a personal responsi- 
bility against the owners, this is discharged if the shipowner 
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surrenders the vessel by which the damage has been 
done. 

The object of the conference has been to reconcile these 
several conflicting systems, or to evolve a uniform method 
of responsibility to be adopted by the international powers. 

The leading propositions before the London Conference 
were concisely put by Sir Walter Phillimore, thus :— 

1. Should there be no personal responsibility, and should 
the only recourse given to creditors be against the ship by 
which the damage was done and her accessories ? 

2. Should there be personal responsibility, but only 
until the shipowner has surrendered the ship by which the 
damage was done and her accessories to the creditors ? 

8. Should there be personal responsibility, but limited in 
amount by a sum of money representing the value, or 
assumed value, of the ship by which the damage was done ? 

There are a number of subordinate points relating to 
questions as between ship and cargo owners which affect 
matters of detail rather than of principle. and which we 
do not at present propose to deal with. ‘Tere can be no 
doubt that, as the law at present stands, British shipping 
is placed at a disadvantage. Under the existing state of 
the English law, foreign vessels litigating in this country 
secure certain advantages which they cannot obtain in their 
own countries, and which they do not offer to British ships. 
The following example may be taken as an illustration of 
some of these disadvantages. 

A foreign-owned steamer in collision with an English 
steamer on the High Seas is sunk; the foreign steamer 
is held alone to blame, but the English steamer can recover 
nothing because—(1) the claim is in rem and the wrong- 
doing steamer is lost; and (2) even if there be a personal 
claim against the foreign owners, it may be extinguished by 
the surrender of the property, which in the meanwhile has 
gone to the bottom of the sea. On the other hand, if the 
British steamer has been sunk, and held solely to blame, 
the foreign steamer may still sue in our Courts and recover 
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the full statutory liability of £8 or £15 per ton, as the case 
may be, although the British owner has lost his property. 
There is a manifest inequality and a serious disadvantage 
to English shipping under these conditions, and the repre- 
sentatives of the foreign nations urge very strongly that the 
English system should be abolished, and that the unification 
of the law should be attained by the adoption of one or 
other of the methods existing under what may be described 
as the Continental system. The supporters of this system, 
however, do not appear to go far enough to meet the views 
of English jurists. The limitation of liability to the value 
of the ship would afford in many cases a merely illusive 
source of payment if the ship is either absolutely lost, or 
is in such a damaged condition as to be valueless and so 
inadequate to meet the claims against her, while the owner 
may go off with her full value in his pocket in the shape of 
the insurance money. If those who contend for the Con- 
tinental system consented to extend the responsibility of 
shipowners to the value of the wrong-doing vessel in her 
condition before she is damaged, and if her accessories in 
determining this value were to include the amount of her 
gross freight, her charter-party hire, her contribution in 
general average, and other resources, there might be some 
hope of adjustment; but, at present, apparently, it is to 
be feared that the problem is still far from solution. While 
the Continental jurists are unwilling to depart from their 
system, or even to adopt any form of provisional valuation, 
the British shipowners, on the other hand, are equally deter- 
mined to adhere to the principle of personal liability with a 
statutory limitation of a fixed value per ton. A minority of 
British representatives recommend that the English law 
should be modified by the abolition of personal liability 
so as to make the res the measure of liability, retaining 
the statutory limitation of £8 per ton as the maximum. 
The radical difference between the two conflicting systems 
springs from the unwillingness of Continental jurists to 
throw responsibility at all upon owners for the fault of 





SHIPOWNERS LIABILITY FOR COLLISIONS. 149 


their servants, at least beyond a very limited and 


wholly inadequate extent; while the underlying prin- 
ciple of British law is to make them responsible, either 
wholly for the loss, or to an extent reasonably large 
to meet the claims. The trend of legislation everywhere is 
undoubtedly in the latter direction, and there is thus some 
hope that the views of foreign jurists may in time come 
round to favour the principle of British legislation on this 
subject. There is certainly more of justice to all interests, 
more equitable adjustment of mutual obligatious, in the 
English system than in that of the Continental. One 
of the speakers at the London Conference (Mr. Carver, 
Q.C.) thus clearly and cogently put the case for the 
English system :— 

“In every system of law I suppose if a man carries on an 
adventure by means of agents, the master and crew for 
instance, and if these agents so wrongfully conduct them- 
selves that they damage other people, the shipowner has got 
to pay for the damage so done. That is the fundamental 
view of the law everywhere both on land and sea. (No, no.) 
Well, at any rate it is in most places on land, and in most 
places it is the view also on sea; but I will confine it to land. 
Therefore, you begin with this, that under all civilised systems 
of law of modern times the shipowner ought to be liable and 
he ought according to those principles of law to be liable in 
full. But for some reason or other a limitation of liability in 
the case of the shipowner has been allowed, and | agree it has 
been allowed in all countries. But why is it allowed? 
What is the justification of it? As we know, it is because 
it is felt to be a matter that was politic, so that shipowning 
should not be discouraged. Anybody can see that the risks 
of shipowning are so enormous—the risks of doing damage 
to other people are so enormous—that therefore it is wise to 
put a limit to them. There are cases not only with regard 
to sea carriage, but also with regard to land carriage under 
various statutes in our country and | daresay in yours, which 
limit the liability... .” 
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“T earnestly ask those who are here to-day contending 
for the Continental principle to divest their minds of the 
arbitrariness and anomalies of the English system. . . .” 


“T earnestly ask you to put away from your minds those 
apparent anomalies and address yourselves simply to that 
question. Is there no chance that you could do what we 
feel is essential to be done, that you should change your time 
for computing the shipowners’ liability from after the disaster 
to before the disaster? . . .” 

“If you once recognise the justice of that being done, 
I cannot help thinking that you will recognise the justice of 
what I am urging, that the valuation of the ship, or the 
fixing of the total liability of the shipowner, should be done, 
not after the collision, not after the disaster, but before the 
disaster.” 


It humbly appears to us that in this direction a solution 
of the existing anomalies can alone be sought and attained. 
It has fairness, reasonableness, and equity, to recommend it. 
Nor does it seem unreasonable that the system which has 
been adopted by the largest maritime Power in the world, 
after much experience and careful deliberation, may very well 
be accepted by other Powers whose cumulated interests do 
not much exceed that of this country. 


J. B. SUTHERLAND. 
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THE PETTY CUSTOMS. 
[Continued from Vol. XI., page 302.]} 


| to the fourteenth century the records keep promi- 

nently in view the fact that the burgh was in the king’s 
demesne. The market, as we have seen, was the king’s 
market ; the bailies, though elected by the community, were 
the king’s “‘officiars”; the wall was the king’s wall, and the 
mill the king’s mill(q@) ; if any skinner polluted a stream or a 
loch near the burgh, he was charged with “filing the king’s 
watter”(b); and if any holder of a toft in the burgh en- 
croached on the streets or vennels, he committed “ pur- 
prision” upon the king.(c) Similarly the Petty Customs 
were the King’s Customs. The bailies were responsible to 
the king for a detailed account, not only of the rents of the 
burgesses and the fines exacted in the burgh-court but also 
of the petty customs, and they waited on the Auditors of 
Exchequer every year with it at some appointed place— 
such as Aberdeen, Linlithgow, Scone, Dundee, Dumbarton. 
The Chamberlain in his Ayre challenged them as to whether 
they took “mar custom than is grantit of our lord the 
king and ordaynde of law,” and whether they took “les 
custom than thai aw to do in the dysherysing of the kyng 
and of the kynryk.”(d) The Tolbooth was not primarily a 





(a) Reg. Ep. Glasg. 420, and Burrow-lawis, sec. 62, A.P. i, 345. 

(b) Iter. Cam. sec. 23, A.P. i. 700. 

(c) Thid. sec. 38, A.P. i. 701. North Berwick case in 1740, M. 13,527. 
(d) Ibid. sec. 12, A.P. i. 698. 
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prison(«), it was the chamber in the market-place from which 
the collection of the customs was made ; long before the burgh 
had a common-seal(b) the Tolbooth was as it were the hearth 
and symbol of the existence of the legal person called the 
community. If a merchant or other unprivileged person 
bought anything and paid no custom or toll, he forfeited the 
thing bought as escheat to the king, and paid the full forfeit 
of 8s. in addition. A later rule was that if any man bought 
anything, and passed through a place where custom ought to 
be paid to the king’s bailies, and paid no custom, he forfeited 
for every farthing(c) kept back 5s. 4d., and for every half- 
penny kept back 10s. $d., and for every penny kept back 
20s. 1d., and so forth; and in addition the goods escheated 
to the king. If he laid his custom “in the statut place 
under the erde, or under a stane,” whilst he was liable for 
the 8s. fine, the goods did not escheat.(d) 

Originally the bailies accounted to the Auditors of 
Exchequer for every farthing, half-penny, and penny they 





(a) Every castle was from early times down till last century provided with a 
“ thieves’ pit,” but, in the time of David I, it was exceptional for a burgh to 
have a prison. If a burgess was accused of any misdeed and could not find a 
surety, his neighbours kept him in bonds (“in festnying”) in his own house for 
fifteen days; after that time had elapsed, if the burgesses had no prison, they 
delivered him to the king’s bailie (meaning the constable of the castle or his 
deputy), who committed him to the custody of the king’s serjeant within the 
castle, and it was then his business to “fynde festnying gud and stalluart,” 
vincula bona et fortia,—(Burrow-lawis, sec. 57, A.P., i. 343). In 1597 an Act pro- 
vided that “prison houses suld be bigged within all Burrows” (A.P. iii. 86). 

(b) Every burgess had an ellwand, a stone-weight, and a pound-weight 
sealed with the burgh seal; for false weights and measures the full fine 
of 8s. was taken (Burrow-lawis, secs. 48 and 68, A.P. i. 342 and 346). In 1365 
the Estates enacted that there should be a tron and a tronar for weighing wool in 
every burgh (Acts of David II., A.P. i. 497); these were then novelties. The 
tronar or poyndar (Lat. ponderarius) brought his scales to the door of the selling 
burgess ; his fee was called tronage ; he had 1d. a sack paid by the buyer. For 
goods weighing less than two London stones, or twenty-five pounds, there was an 
exaction called pesage. “Innumerable variations in the tron weight of Scotland 
point to the want of a commercial capital to supply a common standard” (E. W, 
Robertson’s Essays, p. 68). 

(c) The farthing as a toll, was, as we shall see, so common that the Dean of 
Guild or his serjeant responsible for the collection was called “the farthingman” 
(Skene, s.v.). 

(d) Fragmenta, secs. 24 aud 25, A.P. i. 724. 
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received, but in course of time every burgh was “affirmed” 
as it was called. The king, for a definite yearly sum in 
perpetuity, granted in feu-farm to the burgesses and com- 
munity the burgh with its rents, fines, and petty customs, so 
that for the future they had the collection of these in the 
hands of. their own elected officers, and all increase enured to 
the benefit of the community. (a) 

Let us see now from the table of the Petty Customs 
what were the varieties of goods and merchandise bought 
and sold in the king’s market in the twelfth and subsequent 
centuries, and under what conditions the toll was levied. 
The oldest table called ‘‘ Assisa Regis David” is contained in 
the Ayr Manuscript now in the Register House, and bears a 
marked resemblance to a table professing to state the tolls at 
Newcastle-on-Tyne in the time of Henry 1.(b) Other manu- 





(a) The accounts of the bailies in the Exchequer Rolls slump the rents, fines, 
and petty customs even before the burgh has been affirmed, but it is evident 
that they exhibited a detailed account to the auditors. Aberdeen was the first 
burgh to be aflirmed—viz., in 1319; then Edinburgh, 1329; Dundee, 1365 ; 
Kinghorn, prior to 1871; Inverness and Montrose, in 1375; Perth, 1376 ; 
Banff, 1379; Rutherglen, Haddington, and Stirling, 1388: Linlithgow, 1389 ; 
Forfar and Lanark, 1393; Crail and Renfrew, 1396; Dumfries, 1398 ; Inver- 
keithing and Ayr, 1406; and Irvine, 1410. The other royal burghs, including 
Peebles, Dumbarton, Cullen, Forres, Elgin, Nairn, Kirkcudbright aud Wigton, 
were probably all affirmed by the end of the fifteenth century. The Abbot 
of Dunfermline’s four burghs of regality were affirmed,—Dunfermline in 1395 ; 
Kirkcaldy in 1450; Musselburgh in 1466; and Queensferry in 1576. The 
affirming, of course, had the effect of making the magistrates and the commu- 
nity keener in protecting their privileges and levying the full dues through- 
out their territory. It is generally stated in the law-books that a burgh of 
regality such as Glasgow, Dunfermline, or St. Andrews had all the privileges of 
a royal burgh. No doubt a grant of regality conferred all the rights, and in 
particular rights of jurisdiction, of which the king could constitutionally divest 
himself, the regalia minora as they were called ; but I think it was a point of 
distinction between a burgh-royal and a burgh of regality that the burgesses 
of the latter were still liable for Petty Customs to the king’s burgh in the 
territory of which they lay, and which had from old time been invested by the 
king with the right to levy such dties. So far as Petty Customs were concerned, 
a burgh of regality was no more privileged than a burgh of barony. If the 
men of such great lords as the bishops of Brechin and Glasgow and the prior 
of St. Andrews could not shake themselves free of the king’s burgh in their 
neighbourhood, no other lord of regality can be supposed to have done so. 

(b) The two tables are printed in parallel columns, A.P. i. Pref. p. 34. 
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scripts contain the same table in a later form—ze., with 
more elaboration and classification; and from them are 
compiled the “Assisa de Tolloneis” and the ‘“ Custuma 
Portuum,” printed in the first volume of the Acts of the 
Scottish Parliament. These tables, as the editors of the 
Exchequer Rolls point out, are confined to the Petty Customs 
as distinguished from the Great Customs; and they “ date 
from the time of David I., and were probably in full observance 
in the reign of Robert Bruce.” A careful perusal of them 
will show that to some extent they consist of additions to 
and amplifications of an original table.(a) 

A preliminary remark is that it was, as a general rule, 
the seller who paid the custom, and that the bailies or their 
sergeant received it originally on account of the king, and 
after the burgh was affirmed, on account of the community. 
Not only did stall-keepers and mercers pay a rent for their 
stalls and booths every market day ; but sellers of fish of any 
kind not equal to a horse-load paid 4d. for stallage (‘for ilk 
byrthing for the stalange of the market”) ; whilst sellers of as 
much as a horse-load of cod, haddock, whiting, codling, or 
oysters, or of a horse-load of one thousand herring, paid 1d. 
The stallage of from seven to nine hundred herring was $d., 
and of from one to six hundred, $d. A foreign ship coming 
with wheat or other grain, pease, beans, or salt, paid 12d. 
for her berth in the haven; a Scottish ship only 4d. ; and if 
any burgess of Scotland hired a ship that he might freight 
(“forgryp ”) her with wine, corn, or other merchandise for 
Berwick or any other haven, and the shipmaster there 
bought or sold anything (except food, “ outtane his mete ”) 
that might yield profit to the extent of 12d., he paid for his 
berth 12d. An alien ship freighted with wine, honey, oil, or 
teasels(b), paid 12d. for its berth in the haven. If a fishing 





(a) A.P. i. p. 667, et seq. I have endeavoured to make the actual operation of 
the dues plainer by some rearrangement and by modernising archaic words and 
phrases. 

(b) Teasels, “tassalis ” (Lat. cardones), are the burs of Dipsacum fullonum, the 
fuller’s thistle used in felting or thickening woollen cloth ; they came, and still 
come from France and Flanders; no mechanical substitute for them has yet 
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vessel came and sold herring or other fish to the value of 
12d., she paid 4d. for her berth; if she did not sell so much, 
or if she came in empty, she paid nothing. A small ship, 
or a boat coming with goods, paid 2d. for a berth.(a) 

Of customable merchandise the beasts of agriculture are 
first in importance. The custom on the sale of a horse was 
1d. ; an ox or a cow, $d. A horse bought but not ridden, 
and leaving the town without a saddle, paid only }d.; and 
any horse or cow going through where custom was leviable 
paid 4d. Ten sheep, goats, or swine paid 1d. ; four or five, 
3d.; and two or three, 4d. But these dues were not 
leviable upon beasts bought by ‘“‘ ony fre haldand man with 
charter til his awyn oyse;” it was different if he were 
selling such beasts, then he must pay the same dues as 
his men.(b) 

Every wain with four oxen paid 4d. on coming into the 
town, and every wain with horses, 2d. A sack or creel (c) 
behind a man’s saddle paid $d.; on the saddle, 1d. ; before 
the rider, 4d.; braced on or attached to the saddle, 1d. 
Every burthen (“ fardel”; Lat. quesstum, suffinum), paid $d. 
Ship-loads, cart-loads, horse-loads, and man-loads were further 
distinguished according to their composition. A chalder of 
corn, meal, or salt paid 1d.; half-a-chalder, $d.; and a quarter- 
chalder, $d. A sack of less than a boll of corn, meal, salt, 
pease, or beans going out of the town paid nothing ; if more 
than a boll it paid $d. Any ship coming to any town or port 
with wheat or other grain, pease, beans, or salt, in addition 
to the money for her berth, paid two bolls of the best, or the 
value of these at selling-price: if the cargo was owned by 





been found by the woollen manufacturer. It is curious that “teasel,” philologi- 
cally identical with “thistle” and “tassel,” should have descended as a distinct 
word to us, 

(a) “Of a litill schip, that is to say a farcost or a crayour, an it cum with 
gudis helyt, it sal pay iid: and of a helyt bate iid.” 

(b) According to the Ayr MS. the freeholders were free of toll “in the buying 
and selling of victuals and clothing for their own use” (A.P. i. 41). 

(c) The ancient word is tursel,—ef., Eng. truss; Fr. trousseau: in 1488, 
3s. 6d. is disbursed by the treasurer for “a poyke of canwyss to turss the Kingis 
claythes” (L.H.T. Accts. i. 91). 
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more than one partnership (‘‘faloschip,” socvetas), each part- 
nership rendered two bolls. If the cargo were grain or salt, 
then, in addition to the two bolls, the merchant ‘ made fine” 
—1.e., came to terms—with the bailies according as it sold at 
18d., 20d., or 24d.; and if the ship had come in after the 
feast of St. Martin, she paid a higher toll because that 
winter there would be plenty of salt in the burgh. A 
stranger liable to custom and taking out salt paid 1d. a 
chalder: if he took out less than a boll, he paid nothing. 
A load of bread or leeks on a horse paid $d.; on a man’s 
back, 4d.; on a man’s head, nothing. A load of pots on 
a horse, $d.; on a man’s back, 4d. A burthen of butter 
or cheese going out on a horse, $d.; on a man’s back, 4d. 
A load of iron, 1d.; a load of madder or woad(a) on a 
horse, 1d. A burthen of madder to sell, $d. A burthen of 
mercery brought in to sell, and sold, $d., but if it was only 
opened in the market and none sold, then $d. Nothing 
for a web of cloth, but if it were cut and, with the bailie’s 
leave, sold by the ell, then the seller gave $d. to the 
burgh-sergeant. 

Next in importance came wool, woolfells, hides, and 
skins.(b) Wool paid 8d. a last—7.e., ten sacks;(c) 4d. a sack; 





(a) Madder or woad was largely imported to dye wool. No dyer who dipped 
his hands in “the wadde” might be of the guild ; before entering it a dyer, 
flesher, or shoemaker must have forsworn “ to do that cralt with his awne propir 
hands” (Leg. Quat. Burg. sec. 94; and Iter. Cam. sec. 28; A.P. i. 351 and 702). 
Nor might any fuller be a guild-brother if he worked with his own hands; 
these rules appear in William the Lion’s charter to Perth (A.P. i. 80), and in many 
English charters. 

(b) From the time of David I. to that of Alexander LIL. large quantities of 
wool and hides were exported. In the thirteenth century the Great Custom 
on wool was 6s. 8d. or half-a-mark for each sack of twenty-four stones, on 
woolfells 3s. 4d. a-hundred, and on hidesa mark for the last of twenty 
dacres, each dacre consisting of either ten or twelve hides. These were the 
original rates of the “New Custom,” but very soon, as the rates were doubled, 
trebled, and then quadrupled, the single duty came to be referred to as 
the “Ancient Custom.” In 1327, twelve years after the battle of Bannock- 
burn, the King’s officers collected £1850 for custom at the ten burghs of export 
—viz., Berwick, Edinburgh, Aberdeen, Dundee, Perth, Linlithgow, Cupar- 
Fife, Inverkeithing, Ayr, and Stirling. Great Customs were also received 
occasionally at Dumbarton, Wigton, Kirkcudbright, Dumfries, and Banff. 
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ce 


and 2d. a “ waw”—ze., half-a-sack or twelve stones ; eight, 
seven, or six stones, 1d.; and five, four, three, or two stones, 
or one stone, $d. Dyed (“‘lyttyt”) wool paid $d. the stone : 
Woolfells — one hundred, 4d.; sixty, 2d. Hides paid— 
for one last, 8d.; half-a-last, 4d. A dakir—z.e., ten hides 
—sold by the dakir, 1d.; half-a-dakir, or four, three, or 
two hides, $d.; one hide going out, 4d. A last of hart-hides 
paid 8d.; a dakir of hind-calf-hides, 13d. A “ bynde” of 
squirrel-skins—z.e., twenty-four—paid 1d.; one hundred hog- 
skins, 2d.; one hundred lamb-skins, goat-skins, or hare-skins, 
14d. The rates for prepared furs (‘ pelowre, peltry ”) were 
higher. A “tymmyr” of the skins of fox, weasel, martin, 
cat, beaver, sable, ferret, or the like, on going out of the 
town paid 4d.; a tymmyr of squirrel-skins, 2d. One hun- 
dred “ dycht and letheryt” squirrel-skins, or grey squirrel(q) 
skins, paid 8d. An otter-skin paid $d. A feather-bed (cul- 
citra plumalis) brought in and sold, 4d. 

Manufactured articles, as a general rule, paid nothing on 
entering the town. On leaving (‘at outgang”), one dozen 
skins of Cordovan leather paid 4d.; four or three, 1d.; two, 
id.; one, nothing. One dozen pans of batter paid 2d.; one 
dozen caldrons, 3d.; half-a-dozen, 13d. ; three, 1d.; two, 3d. 
One dozen brazen pots, 3d.; one dozen locks, $d.; one 





Towards the end of the fourteenth century at the quadrupled rates the Great 
Customs yielded about £10,000 (Ex. Rolls, i. Pref. p. xevi., et seq.). It was not till 
1597 that any duty on Imports from abroad was imposed by the Scottish Estates, 
if we except a tax of 4d. in the pound on goods brought by English ships imposed 
in 1330, and one of 40d. in the money-pound on English cloth laid on prior to 1398 ; 
in 1597 the Estate laid on a tax of 12d. in the money-pound on “all claith and 
utheris waris and merchandyis” brought into the kingdom. In 1398, under 
Xtobert IIL, the list of Dutiable Exports was added to; one salmon or two 
grilse 1d., a mert of salt beef 6d., a stone of grease or butter 1d., and a broken- 
in horse 12d. in the money-pound (A.P. i. 511 and 571). 

(c) A “last” of fish was 10 barrels; of corn, 10 quarters; and of hides, 12 
dozen (Halyburton’s Ledger, Gloss.). 

(a) The word in the original is “grey gris.” Mr. Dickson explains grey grece, 
or gries not as badger (0.E. graye, Fr. grisard), but as grey squirrel (Lord Treasurer’s 
Accounts, vol. i. Pref. clxxxvii.). We learn from Guicciardini, quoted in Pref. 
to Halyburton’s Ledger, p. xi., that much peltry went from Scotland to the great 
mart of Antwerp in the sixteenth century. 
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hundred cans, 1d. One hundred packages carks or taysis of 
nets (“kellis”) paid 2d. on entering, and 2d. going out. One 
hundred pounds of thread to make nets, or one hundred 
pounds of linen thread, paid $d. One hundred “ cheve- 
rons”(a@) paid 4d., and one hundred knives, $d. 

Onions and garlick at entry paid nothing, but a burthen, 
viz., twenty-four “rasys” of garlick paid $d. at out- 
going; and one thousand onions, or a sheaf—viz., thirty 
“gaddys” or bars—of steel, or a sheaf—-viz., sixteen bars— 
of iron pile paid at outgoing, $d. Iron “in tun” on entry 
paid 4d. the hundred; when it was sold, the empty tun 
went to the king.(b) A chest or‘ark with a lock paid 2d., 
and without a lock, 1d. A chest or shrine with soap in it 
paid 2d.; with wax in it, 1d. 

The last of herring—+.e., four thousand, paid 4d.; half a 
last, 2d. ; and one thousand, 1d., when they were brought 
in by a buyer; but as we have seen nothing except stallage 
was levied on the fisherman when the fish had been brought 
to the haven by himself. A hundred salmon, cod, ling, 
or haddock paid nothing on entering, but 4d. on going out. 
A thousand haddock, whiting, or codling, or a horse-load 
of salmon, paid at entry 1d.; and a horse-load of other 
fish or of dried herring paid at going out 1d. If a horse- 
load of cod, haddock, whiting, codling, or oysters were 
brought in, it paid, as we have seen, nothing except stall- 
age; but if it was led out again it paid 1d.; if the fish led 
out were only colemoth(c) it paid $d. A burthen of fish 
going out on a man’s back paid only $d. 

Goods of avoirdupois (averiorum ponderis) must have 
been all, or nearly all, imported from the Continent. 





(a) Dr. Jamieson in his Dictionary explains “chevron” as glove, and “chev- 
eron” as armour for a horse’s head; but the word here should probably be 
identified with Chaffron, a chafing dish, a ball of metal to be filled with hot 
water and used for warming the hands (L.H.T. Accts. i. 403; Halyburton’s 
Ledger, p. 294). 

(b) The going of the empty tun to the King shows the antiquity of the Table ; 
no burgh was affirmed when it was drawn up. 

(c) I believe Colemoth to be the coalfish or seath. 




















THE PETTY CUSTOMS. 159 


Brasil(a), wax, pepper, cummin, alum(b), ginger, setwell(c), 
almonds, rice, figs, raisins, or “ uthir syk thyng,” entered free. 
Brasil at outgoing paid 2d. a hundred, and wax 8d. a waw, 
or 1d. a stone ; alum paid 2d. a packet ; pepper paid 2d. the 
hundred pounds; and other goods paid 4d. for every cask or 
bale, or 2d. the hundred pounds. But if, instead of going 
out again, such goods were sold in the market, they paid 2d. 
the hundred pounds and 2d. for the custom of the market. 
A hundred of iron paid 2d.; a wain with lead (viz. 24 
sotmells), paid 4d.; and a waw of grease, tallow (sayme) 
or oil, 1d. 

Teasels, woad, and other merchandise brought in tuns, 
if tapped and sold, paid at entry 4d. the tun; and every 
1000 teasels 1d.: each empty tun went to the king. 
Every barre] of teasels paid 2d.; a barrel of ashes (ve., 
potash), 2d. ; a barrel with steel, 8d. ; a barrel of oil at entry, 
2d., and at outgoing, 2d. A ship with woad gave at entry 
22d. a“ frael,” and at outgoing, 25d. ; and for every measure 
called a “setting,” $d. A foreign merchant having woad un- 
sold in the burgh after the feast of St. Martin, paid 18d. 
“for the retret-wardis—de retornato.” An alien ship 
freighted with wine, honey, oil, or teasels, besides paying 
as we have seen 12d. for its berth in the haven, gave 4d. 
a tun both at entry and outgoing; and if any tuns were 
taverned, the king might claim them when empty. 

We do not expect to find tea or coffee in this Table, but 
it is noteworthy that there is no mention of arms of 
offence or defence. Without any elaborate analysis of it, 
we may see that it was devised so as to encourage foreign 
merchants and the inhabitants of the rural districts to bring 





(a) Brazil-wood, braxilis, Cesalpinia braziliensis, a yellow-brown or dark- 
red dyewood imported from the Continent, has been largely obtained from “the 
Brazils” since the discovery of America (Halyburton’s Ledger, Pref. xxxvi.). 

(b) Alum and eggs were both used by the skinners in working their leather. 
It was an offence for them to buy eggs so as to “deir the kingis mercate” (Iter. 
Cam. sec. 23, A.P. i. 700). 

(c) Setwell, or valerian, the root of curcuma zedoaria, was so called from its 
use as an antispasmodic medicine and a spring alterative. 





160 THE JURIDICAL REVIEW. 


their goods to the burgh, but that in purchasing goods for his 
own use—goods that were not to go out again, the burgess 
had a distinct advantage over the outsider. The community 
jealously guarded their privilege; and it was assumed that 
every member of it had a voice in admitting new freemen. 
Two of the points of challenge at the Chamberlain’s 
Ayre were: “Gif the bailzeis sell the freedom of the burgh 
till ony without leff of the communite ;” and “ At thai sell 
or grantis the fredome of the burgh to strangers’ servandis 
at thai may sell (and by) with the burges and oyse sic like 
profitis.”(«) In the Court of the Four Burghs, held at Stir- 
ling on 12th October, 1405, it was decreed that “na templair 
sall intromet with any merchandise or gudes pertaining to 
the gild be buying or selling within or without their awn 
land, bot gif he be ane gild brother.”(b) The son of a 
burgess, in the days of William the Lion, answered as a 
free man as long as his father was in life, but after he died 
the son did not have the freedom, unless he had bought him- 
self into the guild.(c) In 1503, under James IV., it was 
enacted that ‘na provost, baillie, nor alderman of ony 
townes mak burgesses nor gild-brether without the consent 
of the Great Council of the towne.” According to Bishop 
Leslie, writing in 1578, the third Order of the Common Weal 
consisted of “thaim quhom the toun accnawleges amang 
thaim to be frank and frie.”(d) Differential rates of 
entry-money, however, existed ; it was a general custom that 
the sons and sons-in-law of freemen paid less than strangers.(e) 





(a) A.P. i. 695. 

(6) Curia Quat. Burg. sec. 5, A.P. i. 704. As the Order of the Temple was 
suppressed in 1312, the reference must be to the Knights of St. John, to whom 
the Templars’ property was transferred. 

(c) A.P. i. 380, 695, and 702. 

(d) Dr. Hume Brown’s “Scotland Before 1700,” p. 173. 

(e) Redemption” was a common word both in Scotland and England for 
buying one’s-self into the guild. At Berwick-on-Tweed in 1249, within the 
mayoralty of Robert de Bernham, it was the rule that “nane salbe ressavyt 
within our fraternite of gilde les than 40s., except they be gild sonnes and gild 
dochters” (Stat. Gildae, sec. 11, A.P. i. 483). Prior to 1846 the payment for 
entry to the guild was in most towns £1 for sons and sons-in-law, and £3 for 
strangers, 
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All councillors elected under the Reform Act of 1833 
must still be entered as burgesses previous to induction.(a) 
The practical benefit of honorary burgess-ship as conferred 
on distinguished strangers by the medieval towns, was 
that these might provide themselves with food and clothes 
on the same terms as the townsmen. What was in view 
when they agreed to pay scot with the burgesses was the 
table of the Petty Customs with the Lot and Cavil and 
the other rules of the market already described. One 
or two cases of notable honorary burgesses may be re- 
ferred to. In 1559 John Knox, honoris causa, was 
admitted a burgess of Geneva: after he came home, and in 
his Book of Discipline, he put in a claim for the children of 
the ministers of the Reformed Church,—they must have 
freely granted to them “the liberties of the cities next 
adjacent quhair their fatheris lawbored.” Michel de 
Montaigne whilst sojourning in Rome in 1581, was admitted 
to burgess-ship of the Eternal City, and he takes pride in 
transcribing the bull of “ Senatus Populusque Romanus” of 
the 3rd of the Ides of March which he had received: there 
is no mention of a gold or silver casket, but he refers to the 
bull as “‘pompeuse en sceaux et lettres dorees et octroyee 
avecques toute gracieuse liberalité.” In 1683, the same year 
in which William Laud became Archbishop of Canterbury 
and was with Charles I. in Scotland, the burgesses of Perth, 
to please the king, presented him with the freedom of their 
town: when the magistrates tendered him the customary 
oath of adherence to the Protestant religion, Laud refused to 
take it,—“‘It is my part,” he said, “to exact an oath for 
religion from you, rather than yours to exact any such from 
me.”(b) Under the treaties with France, every Scotsman 
going to France was free of the commune in which he might 
happen to be for the time: and every subject of the French 





(a) 3 & 4 Will. IV. c. 76. The Act 9 Vict. c. 17, provided that no higher 
sum than 5s. should be payable for admission as a burgess. 
(b) Knox’s Works, by Laing, i. 17, and ii. 189; Montaigne’s Essays, Ed. 
Louandre, iv. 141 ; Aikman’s Buchanan, iii. 404. 
VOL XII.—NO. 2. M 
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King similarly had the freedom of the Scottish burghs. 
When Lord Kitchener was made an honorary freeman of the 
city of London the other day he promised, according to 
usage, to pay scot with the other freemen. 

Some classes of persons had the freedom of the burgh by 
reason of their position in the body politic. The king’s 
soldiers quartered in the burgh were free of the town’s 
market; this was probably a survival from the time when the 
constable of the castle and his men exercised the ancient 
prerogative of purveyance(a); we have seen in the present 
year a revival of the custom on a large scale. Then in 
university towns the members of ‘the university had the 
freedom. On the establishment of his University in 1450 
the bishop of Glasgow granted to the rector, doctors, masters, 
and other members, and the beadles and servants, and their 
wives and children, full liberty to buy and sell food and 
raiment in the city, without custom, so long as they observed 
the Assize of Bread, Ale, and other victuals according to the 
law and custom of burghs, and also that they should be free 
from all taxes, head-money, watch-and-ward, arriage and 
cearriage.(b) In St. Andrews and Edinburgh similar privileges 
existed. So also when the Convention of the Burghs sat down 
in any particular town, each commissioner received from its 
magistrates a burgess-ticket; a practice had grown up of 
accompanying the gift not only with “a ribband” but also 
with “great dinners and treats;” on 5th August, 1703, the 
Convention thinks proper to forbid these “unnecessary 
expences and chairges.”(c) 

At a later stage than that at which the burghs were 
‘affirmed ”—that is to say, in the fifteenth, sixteenth, and 
seventeenth centuries, we find all the more important towns 
originally known as “dry burghs’(d) becoming enrolled as 





(a) In the time of David II. (1366 and 1369) the Estates enacted that nothing 
might be taken from any man for the king’s use without payment (A.P. i. 498 
and 534). 

(b) Reg. Ep. Glasg. 397. (c) Rec. Conv., 1677-1711, p. 349. 

(d) The expression “dry burgh” is used as late as 1692, v. Report on Banff by 
the Visitors of that year (Rec. Conv. 1677-1711, p. 648). 
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free royal burghs. The meaning of the term “royal burgh” 
changed, so that from indicating that the king was in receipt 
of the rents, fines, and petty customs of the place, it came to 
be applied to all the towns sharing in the privilege of foreign 
trade which had hitherto been exclusively enjoyed by the 
king’s burghs. Towns which, favoured by situation or 
fostered by the power and influence of their lords, were able 
and willing to pay for the right of importing and exporting, 
struck a bargain with the King and the Convention of 
Burghs or the ‘‘Commissaris of Burghs” as that body was 
called in its infancy.(a) Whilst only the king could grant 
the privilege of foreign trade, his prerogative, as we have 
seen, went not so far as to authorise him to infringe on the 
grants of his predecessors and so lessen the vested interests 
of the burghs represented at the Convention ; but that body 
might, for a consideration, assent to the acquisition by a 
particular town under the king’s grant, of a share in the 
monopoly. ‘This consideration consisted in the aspiring 
community’s undertaking to send a representative to the 
Yonvention, and to bear a share (to be fixed by the Con- 
vention itself from time to time) of every tax or stent 
henceforth imposed by Parliament on the Estate of the 
burghs. The community, with the assent of their lord, whether 
bishop, abbot, prior, commendator, earl or baron, obtained a 
charter from the king; they then sent to the Convention a 
procurator who exhibited the charter and undertook in their 
name “to beir all burdings with the remanent burrowis 
according to thair habilitte, and to keip conwentiouns par- 
ticular and generall as thai sal be warneit ;” and if no cause 
was shown to the contrary, the Convention thereupon 
accepted, admitted, and enrolled the town “in the number 
and fellowship of the fré burowis of this realm,” and fixed 





(a) 1487 is the date to which the institution of the Convention is generally 
ascribed ; but representatives of all the king’s burghs south of Spey had been 
assembled by a decree of the Court of the Four Burghs as early as 1405 (A.P. 
1-703) and the “ Parliament” of the burghs had been recognised by James I’. in 
a charter dated as early as 1454 (Rec. Conv. 1295-1597, p. 542 ; Black’s Royal 
Burghs, 1707, pp. 37 and 174). 
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the proportion the new burgh should bear of every £100 of 
taxation. Whilst this transaction also carried with it an 
obligation to send a representative to Parliament, it had no 
effect on “the burgh-fermes,” these continued owing to the 
original lord.(@) 

It is possible to trace the.order of time in which the 
unprivileged burghs became free burghs. First of all, here is 
a list of the original King’s burghs, which, at least as early 
as the time of Robert the Bruce, had become a third Estate, 
contributing one-sixth share of all national taxation; they 
are all in the lowlands, and (with one or two exceptions (d) ) 
their foundation dates from a time beyond the age of 
charters :— 


1. Edinburgh. 10. Kirkeudbright. 19. Crail. 

2. Stirling. 11. Wigton. 20. Forfar. 

3. Linlithgow. 12. Peebles. 21. Montrose. 
4. Lanark. 13. Haddington. 22. Elgin. 

5. Dumbarton. 14. Dumfries. 23. Inverness. 
6. Rutherglen. 15. Aberdeen. 24, Cupar-Fife. 
7. Renfrew. 16. Dundee. 25. Cullen. 

8. Ayr. 17. Perth. 26. Forres. 

9. Irvine. 18. Banff. 27. Nairn. 


28. Inverkeithing.(c) 





(a) Glasgow, for example, became a “free burgh” as early as 1546; but in the 
reign of Charles I. (1636) it still paid its fee-farm rent of sixteen merks to the 
archbishop. So too, when in 1583 James VI. granted a charter to Anstruther- 
Easter, it was declared that notwithstanding of the erection of the town into a 
royal burgh, the burgesses were still to hold in feu of the family of Anstruther. 

(6) Inverness, Ayr, Nairn, and Dumbarton are burghs of which the founda- 
tion is recorded. As regards the others it is very common to find a state- 
ment that the burgh had been founded by Malcolm Canmore; this is mere 
legend. 

(c) In the Exchequer Rolls for 1327, the burghs of Berwick and Roxburgh 
also appear, but shortly after that time they were in the hands of the English. 
In 1482 Berwick passed finally into English hands. In 1460 Roxburgh was 
besieged by James II. and the town destroyed ; neither town nor castle was ever 
rebuilt ; the trade of the district had by that time been acquired by Jedburgh. 
Kintore and Fyvie were also king’s burghs in 1327, but soon after they dropped 
out of the list. Kintore was restored to it in 1665. Elgin, Forres, and Nairn 
were in 1327 earl’s burghs but had reverted to the Crown by Martinmas 1368. 
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These were the burghs for which King David I.’s “ Assisa 
de Tolloneis” was established. The following table exhibits 
the different periods at which other towns were added to the 
list of “‘Fré Burrowis subject to pay Extent within this 
realm ” :— 


As early as 1483— 


29. Brechin. 30. Arbroath. 31. St. Andrews. (a) 
1483-1556— 
32. Rothesay. 36. Selkirk.(b) 40. Dunfermline. 
33. Glasgow. 37. North Berwick.41. Tain. 
34. Whithorn. 38. Dunbar. 42. Dysart. 
35. Jedburgh. 39. Lauder. 43. Kirkcaldy.(c) 
1556-83— 
44, Burntisland.(d) 
1583—-97— 
45. Anstruther 47. Pittenweem. 49. Culross. 
Easter. 48. Anstruther 50. Kilrenny.(e) 
46. Kinghorn. Wester. 
1597-1614— 
51. Sanquhar. 52. Annan. 53. Lochmaben. 





(a) These three burghs were in 1483 under James III. taxed by the “Com- 
missaris of Burghs,” along with the royal burghs (Rec. Conv. 1295-1597, p. 543). 
James IIL.’s charter to Brechin of 1488 recites that the city of Brechin is a free 
burgh and contributes to the national taxes, and grants license to the bailies and 
the community to take a $d. for each back-load or horse-load (sarsina sive pondere 
equino) of all customable things and goods. According to Chalmers’s brother in 
his preface to the Brechin Register, this charter “erroneously” styles Brechin a 
free burgh (Reg. Ep. Brech. App. 122 and Pref. p. xix.) : that is not so. 

(b) From the Exchequer Rolls it appears that Selkirk was in 1426 treated 
as one of the ancient king’s burghs: but it subsequently dropped out. 

(c) In 1556 Queen Mary sent her writ to the Magistrates of Edinburgh 
requiring them to “stent all the burrowis within this realm” for their one-sixth 
part of £5000 granted to her by the Parliament. The stent roll (which includes 
Nos. 29 to 48) has been preserved in the city’s archives and is printed, Rec. 
Conv. 1597-1614, at p. 488. 

(d) Balfour’s Practicks (cir. 1580-88) at p. 76 contains a list of the free burghs. 
Lauder is omitted in that list, but it re-appears in the Extent Roll of 1597. 

(e) Extent Roll of 1597 (Rec. Conv. 1597-1614, p. 10). 
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1614-98— 
54. Dingwall. 58. Inverurie. 62. Kirkwall. 
55. Queensferry. 59. Stranraer. 63. Inverbervie. 
56. Fortrose. 60. Wick. 64. New Galloway. 
57. Kintore. 61. Dornoch. 65. Inverary. 

In 1700— 


66. Campbelton.(a) 


Of these sixty-six burghs, twenty-eight were reckoned 
“besouth Forth,” and thirty-eight “benorth Forth.”(b) At 
the time of the Union in 1707 they all shared in the 
Equivalent.(c) In 1789 when the Land Tax was converted 
into a rent-charge, their one-sixth share was fixed at 
£8000, 8s. 8d., and this sum (so far as not commuted) they 
still yearly account for in Exchequer. 

Of the thirty-eight towns which became royal burghs 
betwixt 1400 and 1700, five had originally been bishop’s 
burghs—viz., Brechin, St. Andrews, Glasgow, Fortrose(d) 
and Dornoch. Seven had been abbot’s burghs — viz., 
Arbroath, Jedburgh, Dunfermline, Kirkcaldy, Culross, 
Burntisland, and Queensferry. Three had been prior’s 
burghs—viz., Whithorn, Pittenweem, and Kilrenny. Four 
had been earl’s burghs—viz., Dunbar, Wick, Inverary, and 
Campbelton; and two had been baron’s burghs — viz., 
Dysart and Anstruther Easter. Of the remaining seventeen 
it may be said that they were either king’s towns—towns on 
the king’s baronies, or were burghs recently set up on the 
outskirts of the kingdom.(e) All the towns thus elevated 








(a) The records of the Convention are the authority for Nos. 51 to 66. 

(b) For the purposes of taxation and visitation the burghs were sometimes 
distributed into two bodies in this way. 

(c) Campbelton was an exception (Rec. Conv. 1677-171], p. 421). 

(d) Rosemarkie, a burgh united with Fortrose and now forming a portion of 
it, was held in libero burgagio de Rege. 

(ec) The evidence, so far as known to me, is to the effect that these seventeen 
places were all in demesne of the king ; but more searching enquiry might show that 
some of them had a different history. Some towns became inchoate royal burghs 
in this sense, that they purchased charters from the Crown but never proceeded 
to get themselves enrolled by the Convention. Falkland had a charter from 
James II. in 1459; Earleferry was erected into a royal burgh by charter of 
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in status had a market and a table of petty customs, 
but as these tables had derived their validity from the 
sanction of the subject-superior, they were probably in no 
case, or in few cases, copied from the Assise of King David. 
This was, no doubt, one cause of the want of uniformity in 
the Tables of petty customs as they have come down to us. 
By the sixteenth century the taking of custom was not 
confined to the royal burghs, another class of burghs had 
sprung up all over the country—viz., the burghs of barony. 
On every considerable barony, and beside many of the 
parish churches, there was a town or a hamlet greater or less 
in size and population; and it became an object with the 
baronial owners of these places to set up there harbours, 
markets, crafts, and trades which would increase their own 
rentals. For money or service or through favour, they ob- 
tained from the Stuart Kings charters declaring their towns 
to be free burghs of barony, and empowering the inhabitants 





James IV. ; and Auchtermuchty had a charter from James V. in 1517, and another 
from James VI. in 1591. In 1548 Hamilton had a charter from Queen Mary, 
but in 1726 it was decided in the Court of Session that it had lost its privilege 
by prescription (M. 10,777). The port and pow (i.e. pool) of Alloa was erected 
into a royal burgh by charter from James VI., dated 1620 (Dec. of the English 
Judges, p. 11) ; Newburgh had a charter from Charles I. ; and Dunkeld, a bishop’s 
burgh or kirk-town, had a charter from Queen Anne in 1704 erecting it into a 
royal burgh. Auchterarder appears amongst the king’s burghs in one or two 
isolated instances. Cromarty, an earl’s burgh, was on 10th January, 1661, 
enrolled by the Convention on a statement that the town had a charter of 
erection under the Great Seal ; on 9th July, 1685, it is stated that it had resigned 
its privilege ; it appears in the Taxt Roll of 1690, but it drops out in 1692 and 
from that year till 1835 it ranked as a burgh of barony. No doubt all these towns 
had a market and a table of Petty Customs ; but none of them ever contributed 
regularly to burghal extents or shared in foreign trade ; their status was that of 
burghs of barony. 

In 1582, upon a preamble that “thair is dyueris and sindry tounis, villagis, 
and sea-portis within this realme quhilkis usurpis the liberty and privilege of 
frie burrowis as gif they war erected thairto, quhairby the frie burrowis nixtt 
adiacentt to the saidis unfrie tounis, villagis, and sea-portis ar gretumlie hurtt and 
preiugitt,” the Convention ordained that the magistrates of Edinburgh should 
cause the King’s Register be searched, so that ‘‘ Knawlege may be had quhilkis of 
thame ar erected in frie burrowis to the end sic as salbe knawin to be sua may be 
compellit to scatt lott and beir all maner of portabill charges with the remanent 
frie burrowis” (Rec. Conv., 3rd June, 1582). 
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to hold yearly and weekly markets like the royal burghs and 
to levy customs on merchandise. ‘ Dyuerssis Erlis Lordis 
and Barrouns hes of lait purchessit certane thair clachaneis 
and landuard touns to be erectit in brughis of barronyis with 


” 


the liberteis apertening to ane fré brugh;” this is how 
the Convention expresses it in 1599.(a) As these charters 
amounted to partial revocation by the king of the grants of 
his predecessors to the royal burghs, they led to loud com- 
plaints, many litigations, and much parliamentary agitation 
on the part of these. It was alleged that through the 
competition in trade of unfree burghs, in which not only the 
petty customs but also the rents of houses and shops were 
less, they became less and less able to pay the stent 
imposed by Parliament and to watch-and-ward, keep up 
prisons, and perform other constitutional duties. It 
was from their having the monoply of trade assured 





(a) Rec. Conv. 1597-1614, p. 54.—As early as 1598 the Convention had begun 
to assist particular burghs-royal to carry on litigations with the objects of putting 
down unfree trade and setting aside charters impetrated from the king (dbid., 
p- 35). A style or common-form of charter for making a burgh-in-barony was 
already in use in the fifteenth century. One of the earliest specimens is the 
charter with reference to Spynie, the original seat of the bishopric of Moray. In 
1451, King James IL., at the request of the Bishop, makes and enfeoffs, erects and 
creates the town of Spynie (vi/lam de Spynie) a free burgh-in-barony, and grants 
to the burgesses inhabiting it the franchise (potestatem) of buying and selling, and 
to the tenants and inhabitants of the bishop’s lands and all other church-lands 
holding of king or bishop within the diocese of Moray the franchise of buying 
and selling as freely as in any burgh-in-barony ; and further, the king grants 
to the burgesses and inhabitants of Spynie that they may have a market-cross and a 
market-place and a market once-a-week on Wednesday, and once-a-year on Holy 
Trinity Day, and throughout the Octaves thereof, with power to levy Tolls: Tenend. 
et Habend. in merum et liberum burgum in baronid (Reg. Ep. Morav. 221). In 
the fifteenth century, Paisley, Dunfermline, Newburgh, Arbroath, Kelso, Huntly, 
Dunse, Duxkeld, and Culross were all burghs with similar charters. The germ 
of these charters is to be found in the passage in King David I.’s charter to the 
Canons of Holyrood, by which the burgh of the Canongate, rendered so 
famous by the great Sir Walter, was founded : “ Concedo et eis herbergare quoddam 
burgum inter eandem ecclesiam et meum burgum, et concedo ut burgenses eorum 
habeant communionem vendendi res suas wenales et emendi in foro meo” (A.P. i. 
398). Here there is a burgh founded at a very early time, but no grant of 
a market or tolls ; the abbot’s burgesses are to buy and sell in the king’s market 
of Edinburgh. 
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to them that they had taken on themselves these 
burdens. (a) 

On the other hand, the barons and the burghs of barony 
maintained that the privilege claimed for the royal burghs 
that none but their freemen might use any merchandise or 
buy wine, wax, silks, spicery, wald, or the like or pack or 
peil within their boundaries was never in use, and in any 
case covered only wholesale transactions. 

So far as law and history are concerned, the king’s 
burghs had the best of the argument, as we have seen; but 
then, as is set forth in the Act of 1672, the privileges they 
claimed were “highly prejudiciall to the commoun interest 
and good of the kingdom.”(b) The story of the contest is to 
be read in the Statute Book, Morison’s Dictionary of Decisions 
of the Court of Session, and the Records of the Convention. 
A statute was passed on the subject in 1633; an amending 
statute in 1672, and another amending statute in 1690.(c) 
This iast Act expresses the law, as it was with ever increasing 
difficulty enforced until all trade monopoly was abolished in 





(a) Rec. Conv. 1677-1711, pp. 592 and 637. Two examples of the grievances 
of the royal burghs as set forth by themselves may be taken from the Report of 
the Visitors appointed by the Convention of Burghs in 1691. The royal burgh 
of Haddington had then in its neighbourhood ten burghs of barony, “ which are 
now more frequented and more buying and selling of goods therein than in 
Haddington, and by which places the market and trade of Haddington was 
upholden ; which decay of trade therein and public burdens imposed thereupon 
has occasioned the decay and ruin of the town.” Again, Peebles complained that 
“they have tuo regalities and some barronies within ther precinct which have a 
considerable trade,—far above any trade of ther toune; and not only these 
burghs of regalitie and barronie, but other kirk tounes and countrey places 
vent and retaill staple commodities.” 

(b) The Convention was quite alive to the notion that a monopoly was “ verie 
hurtfull and preiudiciall.” In 1616 they compelled a man to surrender a privi- 
lege he had had from the king of “making of reid hering” within all seas and 
shores betwixt Tweedmouth and Pentland Firth (Rec. Conv. 1615-76, p. 26). 
In 1725 it was held by the Court of Session that a grant of James VI.’s of 1599 
(though confirmed by Charles II. in 1666, and ratified by Parliament in 1669), 
under which the Incorporation of Girdlesmiths of Culross claimed a monopoly of 
making girdles for all Scotland, was void, as contrary to public policy (M. 1924). 

(c) A.P. v. 42, viii. 63 and ix. 152, v. also 1690 c. 103, A.P. ix. 224. By the 
Fourth and Twenty-first articles of the Treaty of Union all the privileges of the 
royal burghs were saved. 
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1846.(a) (1.) None but the freemen of royal burghs might 
import foreign merchandise by sea or land; but any of the 
lieges might import cattle, horses, sheep, or other bestiall; and 
noblemen and barons might import any commodities what- 
ever, provided they were for their own use. (2.) None but 
the freemen of royal burghs might export by sea any of the 
native commodities of the kingdom; but any of the lieges 
might export corn, cattle, horses, sheep, metals, minerals, 
coal, salt, lime, or stone; and noblemen and barons might 
export any commodities, staple or otherwise, provided these 
did not exceed in value the commodities at the same time 
imported by them. (3.) Any of the lieges might export 
native commodities by land—that is to say, into the king’s 
realm of England. (4.) The inhabitants of burghs of barony 
might buy or sell any native commodity ; and they might 
retail any foreign commodity, provided they had bought it 
from a freeman of a royal burgh. 

At the same time an expedient for smoothing over the 
difficulty of the unfree traders, was adopted. The Conven- 
tion obtained an Act of Parliament(b) empowering them to 
agree with the burghs of barony for their being admitted to 
the privilege of trade on condition that they relieved the 
royal burghs of ten per cent. of each Extent. The difficulty 
was to get the burghs of barony as a body, or in general, 
to come into this arrangement. The Convention entered 
into an agreement with their agent, John Buchan, advocate, 
under which—(1) Buchan was to negotiate with particular 
burghs of barony for their admission upon compositions to 
be approved by the Convention; and (2) Buchan undertook 
to relieve the royal burghs of the whole ten per cent. of 
taxation, on condition that the burghs assigned to him 
all their powers of proceeding against and levying fines 
from burghs of barony and traders infringing on their privi- 
leges; and (3) Buchan was to receive the benefit of all 





(a) By the Statute 9 & 10 Vict. c. 17. 
(b) 1693, c. 51 ; ALP. ix. 315. 
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compositions made for the communication of trade. ‘This 
agreement, which was to last for three years or five years, in 
Buchan’s option, was ratified by Parliament in 1693. A 
similar arrangement betwixt the burghs-royal and their 
agent continued at least as late as 1737. 

It was not successful ; very few of the burghs of barony 
came into it; and Buchan’s contract turned out very ill for 
him. ‘There are indeed,” says a William Black, writing in 
1707, “a few burghs of barony that have accepted of the 
benefit of the communication, and pay the proportions 
stented upon them; but they are so few, and their payments 
so inconsiderable, that it’s believed this method will scarce 
take now after the Union.”(a) The proportions of the 
Extent which the burghs of barony agreed to pay varied 
from 1d. to 8s. in the £100. In 1709 the relief arising from 
the unfree traders only amounted to £1, 11s. in the £100. 
In 1723 the burghs of barony which had come to terms, 
paid in all 49s. 5d. in the £100 of the Taxt Roll, and in the 
following proportions :— 


1. Eyemouth, 2s. 10. Dalkeith, 3s. 19. Turriff, 7d. 


2, Dunse, 1s. 11. Prestonpans, 5s. 20. Fraserburgh,2s. 
3. Coldstream, 6d. 12. Borrowstoun- 21. Kelso, 2s. 

4. Doune, 6d. ness, 8s. 22. St. Ninian, 6d. 
5. Linktown of 13. Saltcoats, 3s. 23. Portsoy, 6d. 


Kirkcaldy, 1s. 14. Kilmarnock, 2s. 24. Kilwinning, 6d. 


6. Dunnikeir, 6d. 15. Kirriemuir, 2s. 25. Stonehaven, 
7. Leven, 1s. 6d. 16. Greenock, 5s. ls. 6d. 

8. Ely, 1s. 17. Alloa, 2s. 26. Airth, 7d. 

9. Keith, 6d. 18. Old Meldrum,9d.27. Cockenzie, 2s. 


In 1737 the burghs of barony were contributing £2 in 
the £100, and the “agent for unfree trade” accounted for 
£5, 10s. in the £100. ‘The relief,” says Mr. Marwick, 
“obtained by the royal burghs ultimately from the burghs 
of regality and barony in return for their being permitted to 
participate in the privilege of trade proved exceedingly 





(a) Black’s Royal Burghs, p. 28. 
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small. The commissioners on Municipal Corporations in 
Scotland state in their general report of 1835 that it had 
been gradually diminishing, and that it did not much exceed 
at the date of their report a fortieth part of the tax-roll of 
the burghs.” (a) 

The medieval system of merchandising, of which the 
Petty Customs formed a part, had, as we have seen, begun to 
break down as early as the fifteenth century; and the first 
half of the nineteenth century saw the last of it with the 
exception of the Petty Customs. In return for the revenue 
derived from these, the burghs had afforded not only accommo- 
dation for sales and purchases and-a ready tribunal for the 
settlement of disputes, but also essential protection for the 
goods of merchants and craftsmen against perils of the sea, 
pirates, and land-robbers. But in these days there is no 
necessity for such institutions as that cattle and goods must 
be sold in public, or that the buyer must take special security 
that they have not been stolen, so that the consideration 
as it were for the Petty Customs has ceased. Then, for 
long the continually increasing anomalies and abuses arising 
out of the buying and collecting of the small sums of Scots 
money set forth in tables of greater or less antiquity have 
been patent and even glaring. The burghs themselves came 
to see that the economists said rightly that, whilst they might 
seem to be deriving revenue from outsiders, and in particu- 
lar from the rural population, it was their own townsfolk who 
really paid the tolls. 

No royal burgh continued to levy customs according to 
the rates specified in King David’s Assize: the table of each 
town was altered and modified from age to age, subject to a 
general rule that the rates leviable must be the customary 
rates. As early as the reign of James IV. the Customars 
within the burghs were forbidden to “tak ony mair taxa- 
tiounis, custumis, or dewties than is statut and usit in the 
auld law.” (b) Still, variations taking the form of increases 





(a) Rec. Conv. 1677-1711, Pref. p. vii. 
(b) A.P. 1493, c. 17, ii. 235. 
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in the rates might be legalised. They required the royal 
license ; and in the sixteenth century (when the records of the 
Convention begin) the king required that, before applying to 
him, the Convention’s approval must first be obtained. This 
was generally forthcoming upon a statement that the increased 
revenue was to be devoted to repair or improvement of the 
community’s buildings and other structures. In 1598, for 
example, Glasgow gave in a supplication “lamenting the 
estait, perrel, and dainger of thair brig, the sanding of thair 
water, and the destruction of thair grein for want of calsayis 
and brigs;” and the city had license from the Convention to 
‘“purches and impetrat at our Souerane Lord ane gift for 
uplifting and ressaueing” of certain increased imposts. (@) 
In the seventeenth and eighteenth centuries this function of 
the Convention came to be exercised by the Court of Session. 
When an increase of rate or a new tax was challenged, the 
Court at first considered whether the proposed alteration on 
the table was “reasonable,” but they came very soon to 
enforce a rule that no rate beyond the customary rate might 
be levied. (0) 

The construction of canals and railways, terminating in or 
passing through places entitled to custom, led to much litiga- 
tion and great changes. In some cases the towns, in order 
to secure that the new channel for traffic should pass through 
their bounds, agreed to forego their claim to take toll: in 
other cases the claim disappeared under the operation of a 





(a) Rec. Conv., 1597-1614, p. 34. 

(b) In the most recent tables may be traced many survivals from the Middle 
Ages. The rates are sometimes still set forth in Scots money. At Dalkeith the 
Duke of Buccleuch, as lord of that burgh of barony, is the recipient of the customs. 
The privilege of barons and freeholders appeared to the last (7.e., till 1877) in the 
Montrose Table. Country gentlemen coming to reside in the town paid no custom 
on “what they cause make for the use of their own families ;” whilst burgesses 
having farms in the country were exempt as regards the produce of these, unless 
it was brought in for sale. Similarly in the Dundee Table, “oatmeal carried to 
gentlemen living on their rents for the use of their families” is exempt. We find 
references in different tables to a man’s load and a horse-load, a back-burden and a 
chapman’s pack on his back. We have such terms also as stallage, tronage, package, 
ladle-dues, plack-dues, customs of the oat fare, shore-placks, and shore-mail. 
Chapman’s stands are distinguished as covered and uncovered, ani so on. 
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rule laid down by the Court that the negative prescription 
might extinguish Petty Customs. If at the terminus of a 
canal, for example, “‘a positive practice of immunity” for 
more than forty years could be established, the Table of 
Customs, so far as that place was concerned, had no force. 
To the promoters of railways it became obvious that if they 
were to carry off the traftic from the turnpike roads, they must 
save their traders and customers the inconvenience and annoy- 
ance of having examined for customable goods every package 
arriving at their stations or carried through a place where 
custom was leviable. Accordingly the railway companies 
made agreements with all the burghs situated on their respec- 
tive systems that they should pay annual compositions in full 
of all customs: these compositions amount to over £3000 
a-year. The Postmaster-General has done better than the 
railway companies, for no burgh has attempted to levy 
customs on goods coming in by the recently introduced 
Parcels Post. None of the burghs where Customs still exist 
fully enforce their own Tables; indeed, the greater part of 
the goods specified in these tables go free in the present 
day, whilst, as to some goods, custom is only exacted if they 
are in a particular condition, or brought into the town for 
a particular purpose. The cost of collection in most places 
is as much as forty per cent. These are the chief anomalies 
which now characterise the venerable institution of the 
Petty Customs. 

The twenty-seven burghs of barony above-mentioned 
may be reckoned as the most considerable trading-places in 
the eighteenth century, after or alongside of the royal 
burghs; but it is possible to name one hundred and seventy 
of such towns, villages, and hamlets all classed as burghs of 
regality or burghs of barony, and all having some trade, and 
holding markets and levying customs.(a) Prior to 1870, in 
many towns the exaction of Petty Customs had either gone 





(a) A market held at a place where no customs were levied was known as 
“a Tryst” (Stat. Account, par. of Auchterderran, s.v. Lochgellie Tryst). Falkirk 
Tryst is a familiar example. At Crieff also was a tryst. 
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into disuse, or been deliberately discontinued. In that 
year Parliament authorised town-councils to give them up 
and substitute a rate(a); the Act has been largely taken 
advantage of. 

At the present time, the burghs in which Customs are 
still levied number only twenty-four. Of these, there are 
eleven original royal burghs—viz., Cupar-Fife, Dundee, 
Forfar, Forres, Haddington, Inverness, Inverkeithing, Lin- 
lithgow, Perth, Rutherglen, and Stirling; there are eight 
royal burghs of later erection—viz., Brechin, Campbeltown, 
Jedburgh, Kirkcaldy, North Berwick, Rothesay, Selkirk, and 
Wick; and there are five burghs of barony—viz., Alloa, 
Auchtermuchty, Dalkeith, Falkirk, and Newburgh. It is to 
these places that the Bill for the compulsory abolition of the 
Petty Customs at present before Parliament applies. That 
these imposts are an anachronism and a vexation and a waste- 
ful obstruction of trade, no one will gainsay; and if the 
economists are right in their proposition that they really 
come out of the pockets of the townspeople themselves, the 
burghs interested should surely assent to the Bill. (d) 





GEORGE Law. 





(a) 33 & 34 Vict. c. 42. 

(b) The Bill saves the agreement with the railway companies. If these agree- 
ments are not perpetual, should there not be a provision that on the termination 
of a particular agreement, the Petty Customs, so far as the railway is concerned, 
are to revive? I am indebted for a great part of the matter in these last para- 
graphs to the pamphlet published in 1898 by the Association for the Abolition 
of Petty Customs. 
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CRIMINAL PROCEDURE AT STORNOWAY.(a) 





Stornoway, 21st April, 1789. 


In Presence of Mr. Gzorce Munro, Sheriff- 
Substitute of the Island of Lewis. 


CrmunaL Lyb* Sum* John MacAllan, Pror.-Fiscal of Court, against A B, 
CD, and EF. The Complainer produced lybelled Summons and Execu- 
tion against the Defenders, also an Execution against Witnesses and 
Assizers, and Declares that he restricts the Lybell to an Arbitrary Punish- 
ment, and as the Witnesses are now attending, Craves that the Sheriff 
would admit them for Examination—And the Defenders being brought to 
the Bar, and the Lybell being read over to them, and explained in the 
Gaelic Language, and explained to them, they severally denied the Lybell, 
and Declared their Innocence of the crimes laid to their charge —The 
Sheriff having considered the Criminal Lybell, with the denial of the 
Pannells, Finds the same, as restricted, relevant to Infer an Arbitrary 
Punishment. Damages and Expenses. And remitt the Pannels and the 
Lybell, as found relevant, to the knowledge of an Assize, and allows the 
Pursuer to adduce his witnesses for examination. 


ASSIZE. 
(Here follow the names and designations of fifteen Jurors.) 


The Proof being taken Viva Voce Thereafter, the Sheriff Ordained the 
Assize to Inclose and to return their Verdict to-morrow at twelve o’clock, 
and the haill Fifteen to be present. Each under the pain of One hundred 
Merks Scotts, and the Pannels In the meantime to be carried back to prison. 


(Signed) Gzorce Munro. 





Stornoway, 22nd April, 1789. 


In Presence, ué supra. 


ASSIZE. 
(Names and designations are here given as before of the Assize.) 


The above assize having Inclosed, did chuse the said John Maciver, 
Senior, to be their Chancellor, and James Robertson to be their Clerk, and 
having Considered the Criminal Lybell Summons pursued at the Instance 





(a) The following Excerpts have been furnished by the kindness of Mr. John Ross, 
the much respected Sheriff-Clerk at Stornoway. 
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of John MacAllan, Pror.-ffiscal of the Sheriff-Court of the Lewis against 
, Pannels; The Sheriff-Substitute of the Island of Lewis— 
his Interlog”™ thereon, with the proof adduced— 

They ffind by a Plurality of voices the Lybell proven agt A B. In 
so far as his having stolen and brought home to his house a sheep 
(Property unknown) on the Night of the twelfth of January, J vii 
and Eighty-Eight: and also that sundry sheep skins were found concealed 
in his Custody. But unanimously found it not proven that the sheep 
were stolen from which the skins were extracted—They likewise find by a 
Plurality of voices, C D proven a habit and repute Thief, And no part of 
the Lybell proven agt. E F. In Witness whereof these presents are 
subscribed by our said Chancellor & Clerk in our Names, place, and date 


foresaid. 
(Signed) Joun MacEver, Senr.; Jas. Ropertson, Clk. 


The Sheriff, in respect of the foregoing Verdict of Assize, returned 
against A B and C D Pannells, Whereby it is found proven that the said 
A B had stolen and brought home to his house a sheep on the Night of the 
twelfth day of January, One thousand seven hundred and Eighty-eight 
years, And that C D is habit and repute acommon Thief, but no part of the 
Lybell proven against E F. And Therefore Decerns and Adjudges The 
saids A B and C D Pannells to be carried from the Bar to the Tolbooth of 
this village therein to be detained until Tuesday, The twenty-Eight day of 
April Current, and on that day Decerns and Adjudges them to be brought 
forth of the said Tolbooth, having a Rope round their Necks with Labells 
on their Breasts, having the words SHEEP STEALING in large Characters 
Inscribed on them, and to be led by the Common Executioner through the 
Streets of the village of Stornoway, Goathill and Bayhead, and that 
Betwixt the Hours of Twelve of the Clock at Noon and four of the Clock 
In the Afternoon of the said day, and to receive on their naked Backs At 
the respective Places after mentioned. Each of them the Number of Ten 
Lashes by the hands of the said Executioner, vizt., on Point Street and 
near the old Custom House, Ten Lashes each, on the South Shore opposite 
or to the East of the house of Mr Kenneth Morison, Ten Lashes each, On 
the middle of the street of the place of Goathill Ten Lashes each, Opposite 
to the houses of Bayhead Ten Lashes each, And on Cromwell Street Ten 
Lashes each. In all the number of Fifty Lashes each. And Thereafter 
Ordain them the saids A Band C D to be set at Liberty, and do perpetually 

anish him the said C D This Island of Lewis and County of Ross. And 
also do Banish the said A B this Island for the space of five years from 
this date with Certification if ever here after the said C D shall be found 
within this Island or County, or the said A B within the foresaid period of 
five years they will be Apprehended and recommitted to the said Tolbooth 
and there Confined for Six Months, Whipt Publicly in the respective Places 
as aforesaid, and Again Banished. And do Recommend to the Gentlemen 
VOL, XII.—NO, 2. N 
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and Inhabitants of the Village of Stornoway to give every Aid and Assist- 
ance in their Power to see this sentence put into Execution. Assoilzies 
the Pannel E F simpliciter and Dismisses him from the Bar. 


(Signed) Grorce Munro. 





Unto the Honourable Tue Suerirr-Drepute oF Ross AND CROMARTY, or 
JoHN Mackenzig, Esquire, his Substitute, at Stornoway ; 


The Petition of A B, and Present Prisoner in the Tolbooth of Stornoway, 


Humbly Sheweth,— 

That the Petitioner has been incarcerated in this Tolbooth in con- 
sequence of a charge of Theft brought against him by Hugh Brown, 
Procurator-Fiscal for the Sheriff-Court of the Lewis, who presented a 
Petition to Your Lordship stating that the petitioner entered the Barns of 
X and Y some night in the month of June last, and stole from thence a 
quantity of Oat and Bear or Bigg Seed and concealed the same in the 
Petitioner’s own barn. 

That the Petitioner admitted in his Declaration before Your Lordship 
upon the 3rd Instant that he entered the Barn of the said X, and stole from 
thence a quantity of Oat and Bear Seed, which was afterwards found in 
the petitioner’s Barn by his neighbours. 

The Petitioner denies having entered the Barn of the said Y, or 
having taken anything therefrom, and that ever he was guilty of the like 
offence, until real want and necessity compelled him to commit that already 
admitted by him. 

That the petitioner hopes your Lordship will consider that he has been 
already sufficiently punished for his crime by being so long confined in this 
Jail, and as he is given to understand that there is no Common Executioner 
at present in the Town of Stornoway, he is willing to accept of this Office 
for his liberation, and on condition that a reasonable provision will be made 
to maintain himself and family. 


May it therefore please your Lordship to consider the foregoing 
Petition, and to grant Warrant for liberating the Petitioner, 
and to appoint him Common Executioner for the Island of 
Lewis, the Duties whereof he will consider himself bound to 
perform whenever he is called upon so to do. 


And your petitioner shall ever pray. 


(Signed) A.B. 
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This Petition being moved in Court by Hvau Brown, Procurator-Fiscal 
for the Public Interest. 

The Sheriff-Substitute directs the Clerk to write a Minute and deliver- 
ance on it to the following effect :— 


At Stornoway, the Twenty-ninth day of July, 1818. 

The Sheriff-Substitute having considered the foregoing Petition presented 
by the said A B personally, ordains the said A B to be liberated from the 
Tolbooth of Stornoway and Nominates and Appoints him Common Execu- 
tioner of the Island of Lewis, and Finds him entitled to the Fees, 
Perquisites, and Emoluments thereto effeiring, and appoints the Clerk of 
Court to record the foregoing Petition and Deliverance thereon in the 
Minute-Book kept in the Sheriff-Court here. 


(Signed) JOHN MACKENZIE. 





Extract of the Sentence of Banishment against A B, present Prisoner 
in the Tolbooth of Stornoway. 


The Sheriff-Substitute having considered the foregoing Petition, and the 
Petition presented of this date by A B admitting his being guilty of the 
crime charged against him in this Petition, Decerns and Adjudges the said 
A B to be carried from the Bar to the Tolbooth of this place, therein to 
remain till Thursday, the Second day of December Current, and on that 
day Decerns and Adjudges him to be brought forth of the said Tolbooth 
with a Rope Round his Neck and a Label on his Breast with the words 
“ SHop-STeaLineG ” inscribed thereon in large characters; and the said A B 
to be put on the Pillory, thereon to remain for One Hour, and that betwixt 
the hours of Twelve o’Clock at noon, and four of the Clock in the afternoon 
of the said Day: and Decerns and Adjudges the said A B to be banished 
forth of the Counties of Ross and Cromarty for the space of Seven Years 
from and after the Second day of Decem™ Current, with Certification to 
him that if he shall be found within either of the said Counties during the 
foresaid space of Seven Years, without a lawful cause, he shall immediately 
thereafter be committed prisoner to the nearest Tolbooth, and on the next 
Market day receive on the naked back, by the hands of the Common 
Executioner, Fifty lashes, and then again sent to Banishment; and so often 
as he shall Return and be found he shall be imprisoned and punished in 
like manner and again Banished, for which this shall be a_ sufficient 
Warrant for all concerned: and further grants Warrant for detaining the 
said A B in the Tolbooth of Stornoway until a favourable opportunity 
offers for Shipping him from this Island, and do hereby recommend to the 


Inhabitants of Stornoway to aid and assist to see this Sentence put in 
execution. 


(Signed) JoHN MACKENZIE. 
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Extract of the Sentence of Banishment against A B, District of Lewis and 
County of Ross, present Prisoner in the Tolbooth of Stornoway. 


The Sheriff-Substitute having considered the foregoing Petition, Decerns 
and Adjudges the said A B, to be carried from the Bar to the Tolbooth of 
this place, therein to remain till Tuesday the First day of February next, 
and on that day Decerns and Adjudges her to be brought forth of the said 
Tolbooth with a rope round her neck and a label on her breast, with the 
words “ Habit AND Repute a Tuer,” inscribed thereon, in large Character, 
and the said A B to be put on the Pillory, thereon to Remain for the space 
of Two Hours, and that betwixt the hours of Ten O’clock forenoon, and 
Two O’clock in the afternoon of the said day; and Decerns and Adjudges 
the said A B to be banished from the Counties of Ross and Cromarty for 
the space of Seven years from and after the said first day of February next, 
with Certification to her that if she shall be found within either of the said 
Counties for the foresaid space of Seven years without a lawful cause, she 
shall be immediately thereafter committed prisoner to the nearest Tolbooth, 
and on the next Market day put on the Pillory with a Label on her Breast, 
denoting the said Crime for which she is banished for, and then again sent 
into Banishment, and so often as she shall be so found she shall be 
imprisoned, pilloried, Labelled, and again Banished, for all which this shall 
be a sufficient Warrant for all concerned. 


(Signed) JOHN MACKENZIE. 
lst February, 1820. 





Unto the Honourable Tue SuerirF-DEPUTE OF THE CouUNTIES OF Ross 
AND Cromarty or his Substitute. 


The Petition of A B, now a Prisoner in the Tolbooth of Stornoway. 


Humbly Sheweth,— 
That your Petitioner has been apprehended upon the Twenty-ninth day 


of August last, by virtue of a Warrant from his Majesty’s Justices of the 
Peace for this district on suspicion of his being accessory to cutting away 
the Moorings of the Vessel Rhue-duman of Stornoway, and allowing her 
Drift on Shore on the Rocks of Ard na-loagh, and of abstracting therefrom 
some bed-clothes and other articles. 

That your Petitioner in a declaration emitted by him before the said 
Justices upon the Thirtieth day of August last, admitted that he was acces- 
sory, art and part in the unmooring and drifting the said Vessel ashore, as 
above-mentioned, and in consequence of this declaration the Justices 
granted Warrant for his commitment until liberated in due course of law by 
your Lordship, and consequently the Petitioner considers himself amenable 


to the Laws of his Country. 
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The Petitioner has seriously and deliberately taken into consideration 
the deplorable situation in which he now stands, and of being sent off to 
the County Jail, where he must remain until the April Circuit, which he 
understands will be the case. 

The Petitioner therefore admits that he is guilty of said charges as far 
as already admitted by him in his said declaration, and being conscious of 
the Folly of his conduct, trusts that it will be a Warning to himself and 
others to avoid the like in future, and he makes the presert application. 


May it therefore please your Lordship to consider what is above 
represented, and the miserable situation in which the Petitioner 
now stands, and to Banish him from the County of Ross for 
such a number of years, and render such a Penalty as your 
Lordship may see proper to inflict, and to grant him his liberty 
for banishing himself accordingly, and your Petitioner Shall 
ever Pray. 

(Signed) A. B. 
Stornoway, 12th Septr., 1821. 


The Sheriff-Substitute having considered the foregoing Petition, Decern 
and Adjudge the Petitioner to be banished furth and from the Counties 
of Ross and Cromarty for the space of Seven years, from and after this 
date with Certification to him if he should be found within either of the 
said Counties during the foresaid space of Seven Years without a Lawful 
Cause, he shall be immediately thereafter Committed Prisoner tc che 
nearest Tolbooth, and on the next Market day put on the Pillory with 
a label on his breast denoting the cause for which he was so banished, and 
then again sent to banishment, and so often as he shall be found within 
the bounds of said Counties, he shall be Imprisoned, Pilloried, Labelled 
and again banished, for all which this shall be a sufficien’ Warrant for all 
concerned, and in the meantime grants Warrant for recommitting him 
Prisoner to the Tolbooth of Stornoway, there to remain till a fit opportunity 
be found for shipping him to the Mainland, and Decerns. 


(Signed) JoHN MacKenziz. 


Several points of interest occur upon these quaint records, which display 
an archaism of law and practice probably unknown at these dates in less 
remote parts of Scotland. (1) There is the indictment that A B is habit 
and repute a thief without any more definite charge. Baron Hume points 
out (Comm. i. 92-94), that, although in modern practice habit and repute 
is only an aggravation and not a proper point of dittary or substantive 
charge, yet, according to the statutes of Alexander and David, the man 
proved on inquest to be fur famosus was to be treated as a convicted thief 
if none would answer for him, “fiat de eo sicut de latrone probato.” 
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Burnett observes that the rule which made the latro defamatus and the 
latro probatus the same was probably necessary in this early state of society. 
Traces of convictions de communi furto are to be found in the sixteenth 
century, and even so late as the case of James and Ronald Macgrigor, 
August, 1736, where the jury found “they are reputed to be thieves in the 
country,” an order was pronounced upon the convicts to find caution for 
good behaviour. ‘But, as Baron Hume points out, the point was twice 
raised in the Court of Justiciary in the beginning of the nineteenth century 
whether any punishment could follow where the panels were found to be 
habit and repute, but no definite act of theft proved, and it was treated as a 
settled point on principle and practice. The Long Island in this respect 
seems to have had its own code of law. Of course, there were statutory 
exceptions to the rules above stated, as in cases of forestalling, being 
Egyptians, and trafficking priests. In the very interesting case of William 
Grant, September, 1750, before Lords Tinwald and Minto, at Aberdeen, 
the charge was “being habit and repute a priest, Jesuit, or trafficking 
Papist.” Lord Monboddo, who was counsel for the prisoner, submitted 
the rather indiscreet argument that “ multitudes of Papists had lived in the 
country in the worst of times quietly and inoffensively, when many of His 
Majesty’s Protestant subjects to their shame behaved otherwise.” The panel 
confessed “that I am habit and repute in the country a Popish priest, and 
that I am not at freedom in my conscience to take the formula annexed to 
the third of King William.” The sentence was banishment. 

(2.) As to the sentences of banishment from particular counties, these 
were of universal practice. Baron Hume observes (ii. 486), that even the 
Court of Justiciary passed such sentences of banishment from counties, 
or even a certain district of a county. The cases he gives extend from 
1662 to 1726, and relate to “the three Lothians,” “the Sheriffdom of 
Lanark and Midlothian,” “the Shires of Perth and Forfar,” “the country 
north of the Tay,” and “the parish of Airth.” The last-mentioned case 
was one of assault and battery, and the parish was the home of both panel 
and prosecutor. The certification was sometimes death, sometimes trans- 
portation. The general rule in these cases was that the convict was charged 
with the execution of his own sentence, and, on the other hand, that his 
departure could not be delayed by the civil diligence of his creditors, or 
the claims of his gaoler for fees. The system of one shire treating the 
others as a Botany Bay or toom for social rubbish, is not one that would 
be submitted to now. Baron Hume comments on the anomaly after the 
Union of a sentence of banishment from Scotland, which in most cases 
meant a banishment to England, and adds, with dry humour, “ Happily they 
have not yet thought in England of taking that ample and severe revenge 
on us which they have in their power, if they were disposed to retaliation.” 
It was, at all events, not open to the objection which Mackenzie, following 
Martyrus, states, that the person so punished might be forced to live among 
the Turks, and so become more flagitious. By the Act 1 Will. LV. cap. 
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37, sec. 10, Sir William Rae’s Act, it was provided that “it shall not 
be competent for any judge or magistrate to pronounce upon any person 
whatever convicted of any crime, a sentence banishing such person forth 
of Scotland only, or forth of any burgh or district of Scotland, save and 
except in those cases where by any Act or Acts of the Parliaments of 
Scotland now in force, the punishment of banishment forth of Scotland is 
enacted and specially provided for any specific offence.” 
(3.) The sentences of scourging seem heavy, looking to the character of 
the offence. Writing in 1844, Mr. Bell, in his Notes to Hume, mentions 
that “scourging is now very rarely inflicted.” The cases he mentions are 
those of sexual crime; the most serious, that of M/‘Gowan, 15th March, 
1831, who was sentenced to be whipped through the town of Haddington, 
and afterwards transported for seven years. The punishment of whipping i 
is now practically regulated by section 74 of the Prison Act, 1860, and by 
25 Vict. c. 18, sec. 1. Of the Pillory Mr. Alison, writing in 1833, says there 
had been hardly an instance of the punishment being inflicted for fifteen 
years. “It is obviously an unjust and unequal punishment, being exces- 
sively severe to any convict who happens to be obnoxious to the populace, 
and proportionally light to those who are not the objects of such obloquy.” 
It was immediately thereafter abolished by 7 Will. 1V. and 1 Vict. c. 23. 
(4.) It is very difficult to find out to what extent the system of appoint- 
ing local executioners prevailed in modern times, Barons, no doubt, had 
their executioners, and so had burghs. Mackenzie mentions that he 
remembers seeing the executioner of St. Johnstone repelled by the Lords of 
Session from being a witness. That is the old dispute whether a public 
officer can, eo ipso, be infamous. Mackenzie says that the Scots practice 
agrees with the doctrine of certain Civilians—viz., that the magistrate can 
force any mean person, ex infima plebe, though of honest life, to be an 
executioner. The only perquisite of the office mentioned by Mackenzie is 
the right to the clothes (pannicularia) of the person executed. This, 
according to the decree of Hadrian (D. 48, 20, 6), which Mackenzie as a 
loyal Civilian cites, cannot have been a perquisite of great value, for it is 
defined to include only the clothes actually worn on arrival at the prison, 
with ready cash for eating and drinking, and rings not exceeding 5 awrei in 
value, but not valuable gems or vouchers for considerable debts. 
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Current Topics. 
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Protectorate and War.—One of the most learned authorities upon 
ancient and modern protectorates is M. Engelhardt, a French diplomat of 
some standing. In the Revue du Droit Public he has just published a study 
on the nature and legal effects of an armed conflict between a protecting and 
a protected state, in which he attacks strongly the idea that such a conflict 
is properly an international, and not a civil war, and that it gives rise to the 
ordinary rights and duties of neutrality. His main point is that, whatever 
view may be taken of the status in other questions of a protected power, 
whether it may be properly called a state or not, the belligerent quality is 
not necessarily deduced from the idea of a state. For example, under vari- 
ous Federal Constitutions, in the case of a conflict, the federal power does 
not make war, it proceeds to “execution” against the rebel state. Such 
was the position under Article 63 of the German Federal Statute of 5th 
June, 1815; and such of course was the view taken by the Supreme Court 
of the United States of the text of the American Constitution. The same 
general rule applies to cases of vassalage and suzerainty. Such cases were 
Burgundy and Brittany in former times; and Servia, ‘“‘an hereditary and 
constitutional monarchy,” although a vassal of Turkey; and accordingly in 
1876, Austria took up totally different attitudes towards Servia and Monte- 
negro respectively. Again, one fourth part of India is governed by native 
Princes under the protectorate of the Queen, and war by them against the 
Queen is declared to be rebellion, and is dealt with by the Code of Penal 
law, not under International law. The Treaty of Ucciali, 2nd May, 1889, 
between Italy and the Negus of Abyssinia, raises an interesting question of this 
class. Abyssinia bound herself to use the good offices of Italy in all external 
relations. This, when duly notified by Italy to other powers, meant, in 
terms of the Berlin arrangement of 1885, that Menelik placed himself under 
the protectorate of Italy. Menelik of course maintained that the Treaty 
gave an option only, and contained no obligation, but in 1895 the Italian 
Government insisted that, assuming their construction of the Treaty to be 
correct, there was no question of belligerency between them and Abyssinia, 
but they were engaged in suppressing a rebellion. A much clearer case was 
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the treaty between France and Madagascar in 1885. The effect of the 
protectorate thereby established in preventing belligerency was so clear 
that, whena conflict arose in 1895, British ships were permitted to carry 
war material to the French troops in Madagascar. Opinions differ as to the 
extent which these principles apply to the case of the South African 
Republic and Great Britain under the London Convention of 1884. The 
common view of jurists was that the feudal relation of suzerainty was 
abolished in 1884; it was replaced by one of protectorate, Great Britain 
retaining absolute control over external relations, including the right of war 
and peace, and being under an implied obligation to guarantee the inviol- 
ability of the Transvaal Territory. Both in the case of the American Civil 
War and the South African War, the protecting power for various reasons 
found it expedient to notify that a state of war had arisen. Whenever 
rebellion attains serious dimensions, the convenience, and indeed necessity 
of treating it as war, becomes apparent. 


Preferential Payments in Bankruptcy.—Parliament should be asked 
to state plainly whether the Preferential Payments Act of 1888 applies to 
Scottish bankruptcies. An embarrassing difference of opinion exists on the 
question, and that it should exist is discreditable to our system of parlia- 
mentary draughtsmanship. One understands and sympathises with the 
difficulty which is often felt of finding time to introduce into a Bill the 
technical words appropriate to Scotland. But, at all events, it is easy to say 
totidem verbis that it does, or does not, apply to that country. Once that 
point is made clear, the Courts may be allowed to do a little violence to the 
statutory words in order to fit them to Scottish machinery and make them 
work. But now in many cases, and particularly as regards the Preferential 
Payments Act of 1888, it becomes a complicated question of construction 
whether a whole Act, or part of an Act, can be said to apply to Scotland. It 
is matter of decision by the liquidation judge in Scotland (Lord Stormonth 
Darling), and it is otherwise too clear for argument, that this Act applies to 
windings-up in Scotland and regulates preferential payments in such wind- 
ings-up. This may be said to raise some slight presumption that it also 
regulates such payments in Scottish bankruptcies, but presumptions are of 
little value on such a point. Further, the Act declares that it shall not 
extend to Ireland, and as Lord Pearson said in the case of the Leith Dock 
Commissioners v. Leith Magistrates, 25 R. 133, although such an exception 
is not conclusive as to the Act extending to Scotland, it affords an argument 
of some weight that Scotland is within the Act. But this again depends on 
the particular code of law with which the statute deals. In the case of 
liquidation law the United Kingdom has been treated in the series of 
Companies Acts as practically one: in the case of bankruptcy, the English 
and Scottish codes are separate and widely different. In the former case 
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the exclusion of Ireland might well imply the inclusion of Scotland, if the 
statute otherwise presented no insuperable obstacle to such an implication : 
in the latter case no such implication arises. The Act does alter the 
imperial law of liquidation, and therefore it was necessary to exclude 
Ireland, which was dealt with by a separate Act in the following year. But 
the question whether the Act applies to Scottish bankruptcies remains very 
much as it was, to be settled by construction. The main difficulty is that 
the Act defines its own scope,—it is only to apply in cases of receiving orders 
made after the Act. There is no such thing in Scotland as a “receiving 
order,” and there is so much difference in principle and practice between the 
bankruptcy laws of the two countries that it would be dangerous to speculate 
on the Scottish equivalent for receiving order. (These differences have 
been pointed out by Professor Richard Brown in a lecture delivered by him 
in Glasgow on Ist October, 1897.) No doubt, the opinion was expressed by 
Moncreiff L.J.-C. in Perth Water Commissioners v. Macdonald, 6 R. 1050, 
that even where a statute is drawn with such exclusive reference to English 
legislation and English institutions and procedure that it may be difficult to 
follow in Scotland the precise injunction of the Act, it should be held to 
apply to Scotland, if the object is general, and if there are no words to 
exclude, and no reason for excluding, Scotland from its operation. The 
statute in question was the Borough Funds Act 1872, which contained a sec- 
tion excluding Ireland from its operation. The rationale of that Act applied 
to Scottish as well as English Burghs, and there was no previous legislation in 
either country on the point. But the Act of 1888 also declares that its enact- 
ing portion is to have effect as part of section 40 of the English Bankruptcy 
Act of 1883. If this means that section 40, so far as not expressly re-enacted 
in 1888, is to apply to Scotland, it gives rise to a fresh crop of perplexing 
questions : —(1.) It means that in the case of partners the English rule of 
ranking on the joint estate and the separate estates of partners, so much 
admired by Professor Bell but condemned by modern jurisprudence (see 
Goudy on “ Bankruptcy,” pp. 608 9), would be per saltum introduced into 
Scotland ; (2.) It might mean that, unless section 125, as well as section 40, 
of the Bankruptcy Act of 1883 were by reference held to extend to Scot- 
land, the declaration of pari passw payment would interfere with the 
preference in Scotland of deathbed and funeral expenses ; (3.) In the case of a 
residue after paying claims in a sequestration, it apparently means that all 
debts are to be allowed interest at 4 per cent. from the date of the bank- 
ruptcy, contrary to the Scottish rule under section 52 of the Act of 1856, 
whereby each creditor may claim against residue the full amount of interest 
on his particular debt. 

A more serious difficulty, however, arises on consideration of the Repeal 
Schedule. This specifies in detail the portions of English legislation re- 
pealed, but it makes no reference to the Bankruptcy Amendment (Scotland) 
Act 1875, which in 1888 contained the code of Scotland as to payments to 
workmen, servants, and clerks; nor does it refer to section 88 of the Poor Law 
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Amendment Act 1845, which defined the position of poor-rates in bank- 
ruptey, making them preferable to private debts, but not to other public, 
and particularly Crown, debts or public taxes. The effect of the Act of 
1888 is to concede the Crown rights and to put taxes in the same position 
as local rates, so far as preference in bankruptcies is concerned. It may be 
thought that, had it been intended to repeal the Bankruptcy (Scotland) Act 
1875, which in itself repealed section 122 of the Bankruptcy Act 1856, this 
would have been done expressly. In the same way, the provision of the Act 
of 1888, giving to the date of death of a deceased insolvent the same effect in 
law as the date of a receiving order pronounced against his estate, seems not 
consistent with the provisions of section 110 of the Act 1856, in the case of 
sequestration of theestate of a deceased debtor, but section 110 isnot mentioned 
in the Schedule of Repeal. These considerations are somewhat strengthened 
by the fact that in the case of two great organic statutes passed since 
1888—viz., the Local Government Act 1889, and the Burgh Police Act 
1892, separate and express legislation occurs as regards the position of rates 
and assessments in bankruptcy; in the former case apparently repealing the 
provisions relating to road assessments, contained in sections 85 and 86 of 
the Roads and Bridges Act 1878. 

If the question above stated were merely academical, no harm would be 
done. But it is to be feared that confusion in practice is resulting. Three 
Sheriff-Substitutes have adopted the view that the Act of 1888 in its 
bankruptcy clauses applies to Scotland. Two Sheriff-Substitutes and one 
Sheriff have adopted the opposite view. The opinions of authors, such as 
Professor Goudy, Mr. J. Edward Graham, Mr. Muirhead, are equally 
opposed. Professor Richard Brown issued in 1897 a pamphlet for the 
purpose, apparently, of proving that the Act must be held to apply to 
Scotland. He founds upon the admirable judgment of Lord Macnaghten in 
the case of Commissioners of Income Tax v. Pemsel (1891), A.C. 531, 
which, accepting the principles of Lord Chancellor Hardwicke’s famous 
letter to Lord Kaimes, pointed out that in the Revenue Acts and certain 
other classes of statutes, the Court must apply a common-sense view to 
language which belongs to one legal system, and is not strictly appropriate 
to another: “ You must apply the statute in an analogous or corresponding 
sense so as to make the operation and effect of the statute the same in both 
countries.” But these observations apply to a case in which the Court has 
already been informed by the Legislature that the statute is one of imperial 
application ; they do not authorise a violent introduction of equivalents 
where the question is upon a construction of the statute, is it imperial or 
not? What is wanted is a new Act to settle the law in simple language. 


The Private Legislation Procedure (Scotland) Act 1899, and the 
Relative General Orders—The Chairman of Committees of the House of 
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Lords and the Chairman of Ways and Means in the House of Commons, 
jointly with the Secretary for Scotland, have laid before Parliament General 
Orders for the regulation of proceedings under and in pursuance of the 
Private Legislation Procedure (Scotland) Act 1899. These General Orders 
do not as yet set forth the scale of fees to be paid by the petitioners and 
opponents of Provisional Orders, and these it is to be hoped will be much 
less than the present House Fees, which actually yield a handsome profit 
to the Treasury. The date on which these General Orders were laid before 
Parliament was 28th May last, and no draft was previously published for 
public discussion or criticism—a reticence in a matter of considerable 
technical detail which perhaps is not to be wondered at. Unless either 
House object by 28th June to the whole or any specified part of them, these 
General Orders will have the same effect as if enacted by the Act itself. 
Printed copies were obtained, and were circulated among the members of 
the Committees in Scotland which secured the Act ; but the time for objec- 
tion, if such were, upon consideration, found necessary, is limited. There 
is, however, ample power to the authorities which passed the present Orders, 
hereafter to vary or alter them from time to time upon experience of their 
operation, or upon representations from persons interested in the successful 
working of the Act, and it may be readily believed that the Act will be 
watched in Scotland with much interest by many persons beyond the limits 
of the original reform committees. 

The leading provision of the Act is that all applications for Parliament- 
ary Powers in Scotland, which can now be obtained by Private Bill, are in 
future (.e., after August next) to proceed by Petition to the Secretary for 
Scotland, praying him to issue a Provisional Order in accordance with the 
terms of a Draft Order submitted to him, or with such modifications as shall 
be necessary. All opposed petitions, and also such unopposed petitions as 
require enquiry, are to be sent by the Secretary to a Commission of four 
persons chosen from members of either House willing to serve, whom failing, 
from an extra-Parliamentary panel. These Commissioners are to hold their 
enquiry in public at such place in Scotland as they may determine, with due 
regard to the subject-matter of the proposed Order and to the locality 
to which its provisions relate. The formation of the Parliamentary and 
extra-Parliamentary panels from which the Commissioners are to be drawn 
has not yet been intimated. It will be interesting to discover, in practice, 
whether any, and if so, how many members of either House are ready to run 
down to Scotland, summer or winter, in session or out of session, at the call 
of duty and of the Secretary for Scotland, in order to give procedure under 
this Act a chance of being efficient, prompt and continuous, and so of 
proving its excellence over the present Private Bill system at Westminster. 

The present General Orders divide into two classes the various applica- 
tions for Parliamentary powers under the Act. This classification is taken 
from the existing Standing Orders as to Private Bills, and fairly covers 
the whole field of Private Legislation, including that relating to railways. 
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There is evidently no attempt to add to any of the possible exceptions from 
the Act dependent on the decision of the Chairmen, and it seems probable 
that even the Omnibus Bills, so familiar to Railway Companies and 
Municipal Corporations, will find a place under the two classes, or, at least, 
will find their proper place in applications to the Secretary under this Act. 
The Railway Companies, it is understood, are not to submit to the new 
system without a struggle; and the Railway interest, especially when 
supported by the influence of the Parliamentary Bar, is too powerful in the 
House of Commons. 

There are in these General Orders provisions for the proper notices 
applicable to each class of petition, and the rules for passing the Examiners 
into compliance with General Orders; and there are also provisions as to 
the forms of Provisional Orders in particular cases. These are mainly 
incorporated from existing Standing Orders with some modifications, 
intended to reduce expense. There are also rules for procedure by and 
before the Commissioners, which are intended to facilitate the work of the 
Commission. The provision for the office of the Commissioners and their 
staff is by the Act (section 12) to be made by the Secretary for Scotland 
vith consent of the Treasury, and is not contained in these General 
Orders. 

The main provision interesting to the legal profession and a large part 
of the Scottish public, is that petitions for Parliamentary powers under this 
Act may be presented at two times in each year—viz., April and December. 
This is a manifest improvement over the present arrangement as to Private 
Bills. 

On the present General Orders, as technical rules, 147 in number, for 
carrying the Act into operation, it is difficult within the time limited to 
form a definite opinion. Some, as for example the Orders as to Tramways, 
plainly depend upon considerations of public policy, which are not by any 
means as yet settled, particularly as regards running powers. Others of 
these General Orders, and probably the greater part of them, are founded on 
long tested and long standing Parliamentary practice in regard to Private 
Bills, some of which is, however, open to criticism as causing undue expense. 
It will be remembered in general that the Orders have been prepared by or 
under the supervision and responsibility of the highest authorities on the 
subject of Parliamentary Procedure, whose only intent must have been to 
give this new Act and its new system full and fair opportunity. They are 
obviously drawn with much care and discrimination, and the new 
Provisional Orders have by them, at least to some extent, been relieved of 
the cumbrous procedure heretofore provided for every Private Bill, import- 
ant or unimportant. It may be that further simplification is possible ; but 
this it is almost certain can only be attained by experience and by vigilant 
observation in practice of the merits and defects of the new procedure. The 
conclusion which most people will probably arrive at is that these Orders fairly 
provide for carrying out the meaning and intent of the Act; and that they 
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ought to be accepted as likely to aid in bringing the Act into effective and 
beneficial operation at the end of the present Session of Parliament, reserv- 
ing to experience and careful observation of the working of the Act and the 
procedure thereunder, the task of suggesting any amendments. A full and 
fair trial of the new system is what is wanted in the interests of the public, 
and detailed criticism may well be postponed. 


. 


Registration of Firms.—There is an extraordinary vitality about this 
Bill, but it never passes a certain point of development. Twenty-eight 
years have passed since Mr. Norwood’s Select Committee reported in favour 
of the proposal, and the Chambers of Commerce and Trade Societies con- 
tinue to pass cut and dried resolutions in ‘its support, but it is doubtful 
whether during the last quarter of a century, anybody has taken the trouble 
to endeavour to overcome the objections forcibly stated before the Com- 
mittee by the late Lord Farrer. What will you register, and how will you 
compel registration? What of persons improperly placed on the register, 
and what of persons trusting to an inaccurate register? Will an accurate 
registration so far attain the objects in view as to justify the trouble and 
expense? The present Bill proposes that every firm and every individual 
who does business under a trade name, which does not consist of the full or 
the usual names of all the partners, or all the acting partners without any 
addition, must register several particulars, including the names, residences, 
and occupation of the partners, the general nature of the business and all 
the places where it is carried on. This is to be done at the office of the 
Registrar of Joint-Stock Companies, and abstracts for inspection are to 
be kept by the Sheriff-Clerks in Scotland, and the penalty for failure to 
register is £1 per diem during failure, and for false registration it may be 
imprisonment with hard labour for two years. The authority of the Select 
Committee’s Report (it was dissented from by Mr. Arthur Peel and Mr. 
Edmund Potter) is much shaken by the fact that it recommended the 
application of the Bill to the cases of loan by parties interested in 
profits, which were dealt with by the Bovill Act. That was repudiated by 
Mr. Lowe, and Lord Westbury, and Mr. Milner Gibson, and every person 
of authority who had to do with the movement for the Bovill Act: Mr. 
Lowe saying that registration would be fatal to the objects of that Act. 
Bovill loans are apparently not included in the present Bill, but this fact 
goes far to show that what is really desired —viz. a registration of credit— 
would not be accomplished by a registration of names. Names are useful 
for the enquiries set on foot by Stubbs’ Agency, but without a registration 
of firm liabilities, they are not of value by themselves. The present Bill, 
however, does apply to temporary partnerships or joint adventures, and to 
village firms of small size, and in such cases the trouble would be out 
of proportion to the benefit. Two general reasons have been assigned for 
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this scheme of registration—(1) The hardship of a plea in abatement against 
an action which has omitted the name of a partner; (2) the difficulty of 
estimating credit. The first reason never existed in Scotland, and has now 
practically disappeared in England: the second reason is not satisfied by the 

sill. On the other hand, a register, unless complete and accurate, is mis- 
leading ; and where it is proposed, not to confer a benefit, but to impose 
liabilities by registration, it seems doubtful whether the system, however 
fortified by penalties, would be generally carried out. 


Spiritual Independence Constitutionally Considered. — The Courts 
of the Church of Scotland are under its Presbyterian constitution, as 
recognised by the Act 1690, c. 5, Courts within their sphere as sovereign 
and supreme as the Court of Session or the High Court of Justiciary. 
Indeed, there is some reason for believing, looking to the terms of the 
Confession of that Church as approved and ratified by the same Statute, 
that these Church Courts have power to proceed, not only judicially and 
upon particular cases arising in their proper department, but by way of 
regulation or by-law, or, if you will, legislation, a ante, stating what is to 
be their line in matters of doctrine and discipline. They, in short, have 
the power, not only of hearing and determining cases upon their own 
construction or interpretation of the Confession, but also of proclaiming (as 
the Praetor did in the Edictum Perpetuum) what is the rule to be followed 
according to the constitutionally expressed mind of the Church from 
time to time. The Disruption of 1843 turned upon the interference of the 
Civil Courts with certain proceedings of the Church Courts, relative to the 
civil right of patronage. This civil right was re-introduced by statute after 
the Union under conditions which were supposed to secure to the Church 
Courts that any presentee should be fully up to their standard of professional 
qualification and personal character, About ten years before the Dis- 
ruption, the Chureh Courts sought to attach to this legal right of the 
patron, the destructive condition that his presentation should not be 
valid or binding on them if it was vetoed or forbidden by a majority of 
the male heads of families in the parish. This, it is contended, was a step 
entirely outside the power of the Church Courts to deal, either judicially 
or by Act regulating their future procedure, with matters within their 
sphere. However lofty the motives which inspired that policy, however 
plausible the contention that, in any righteous concordat between Church 
and State, such a veto, or even the complete right of choosing a pastor, 
must be inter sacra, in the actual state of matters in 1843 this must be 
regarded as an attempt to render of no avail a civil right of patronage 
which was part of the law of the land. So, accordingly, the Courts of 
law decided. The Veto Act of the General Assembly was disregarded, 
and the judicial decisions of that venerable Court following thereon 
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in interference with civil right were set aside. These judgments of 
the Civil Courts were from the constitutional lawyers’ point of view 
perfectly right, in so far as the effective judgments went. Thereupon 
followed the Disruption—i.e., the Secession of the non-intrusion party, 
who resented these judgments in repression of the excessive claims of 
the Church Courts. The same defeated party in this great and dramatic 
constitutional cause, asserted, and do still assert, that the Courts of Law 
have, by their judgments in restraint of the Church Courts, when going 
beyond their proper department, in effect declared that the Church Courts 
have no freedom and independence even when acting strictly within their 
exclusive sphere of doctrine, discipline, and worship. It is, no doubt, often 
difficult to distinguish between the judgment in a cause and the obiter dicta 
which may have accompanied it, and especially what Lord Moncreiff called 
“inconsiderate dicta,” delivered in the hot and heady time of the Ten Years’ 
Conflict. Arrogance, which cannot be called priestly only because it was 
Presbyterian, disturbed the otherwise equal minds of some of the majority 
of the judges, and drove them, with the lawyer’s hatred of disorder, to dicta 
inconsistent with the just claims of the Church Courts, which were on 
every ground of law and history entitled to maintain that they were 
recognised but not created by Act of Parliament. Recent decisions have 
cleared the air of much of the dust raised by the Disruption cases, and have 
suggested that possibly some true freedom and independence was sacrificed 
by the Secession. There was, one may say, a confusion between merits 
and relevancy. Assuming that the particular civil right of patronage was 
odious, how did this support the interference by a Church Court with any 
civil right, or dispense with the necessity of procuring the consent of the 
patrons, or of the State as entitled to legislate upon patronage? Even 
upon the merits, it is doubtful whether the experience of the system of 
popular election of ministers obtained since 1874 has conclusively shown 
that that boon is so precious, or patronage, subject to guarantees, so incur- 
ably bad. Recent decisions and prominently among these the cases of 
Wight v. Presbytery of Dunkeld, 8 M. 921 and the Presbytery of Lews v. 
Fraser, 1 Rettie, p. 888, raise a serious question whether the Presbyterian 
Church of Scotland, with its popular election of ministers and its constitu- 
tional freedom and independence within its own department, as an essential 
and fundamental condition of the union of the kingdoms is not stronger, 
and clearer in its legal position than any private association depending only 
on the law of contract. Such, apparently, is the view taken by Canon 
MacColl, the learned apologist of the High Church party in England, a party 
which has been driven to consider very practically what is the meaning of 
spiritual independence. In the Dunkeld case, which was one of discipline, 
and where it is possible the action of the Assembly, if it had been that of an 
inferior judicatory, might have been set aside, the Court of Session distinctly 
declared that it could not, and would not, interfere with a Church Court 
having within its own department exclusive and supreme jurisdiction. The 
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reason for the decision is given by Lord Moncreiff in these terms: “ If, 
therefore, this were a case in which we were called upon to review the pro- 
ceedings of an inferior Court, I should have thought a strong case had been 
made for our interference. But whatever inconsiderate dicta to that effect 
may have been thrown out, that is not the law cf Scotland. The juris- 
diction of the Church Courts, as recognised judicatures of the realm, rests 
on similar statutory foundation to that under which we administer justice 
within these walls. It is easy to suggest extravagant instances of excess of 
power, but quite as easy to do so in regard to one jurisdiction as to the 
other. Within their spiritual province the Church Courts are as supreme as 
we are within the Civil; and as this is a matter relating to the discipline of 
the Church, and solely within the cognisance of the Church Courts, I think 
we have no power whatever to interfere.” To the like effect is the ratto 
decidendi of Lord President Inglis in the second case above-mentioned : 
“ We are dealing with a Presbytery, an established judicature of the country 
as much recognised by law as the Court of Session itself.” These judgments 
therefore recognise the complete freedom and independence of the Presby- 
terian Church Courts in matters clearly intrusted to them by the Confession, 
such—i.e., as matters of doctrine, discipline, and the regulation of public 
worship. The Church of England might well at present wish that it had 
such Courts in which laymen and clergymen meet on a precisely equal 
footing as presbyters. It is interesting to note, as a consequence of this 
constitutional freedom, that a motion was carried in last General Assembly 
for a committee to consider and report as to the whole powers of the 
Church relative to the Confession of Faith. It would be premature to 
anticipate the results of the labours of this committee, but it may be 
safely said that as regards controversies of faith—(1) the Church may 
by its appointed Courts decide, in particular cases involving doctrine, the 
true construction—wide, moderate, or narrow —to be put on the Confession ; 
(2) the Church may even, as seems to be anticipated by the terms of its 
Barrier Act and by the practice of its Courts, announce ab ante its under- 
standing of moot points of faith and doctrine; and (3) whatever the 
Church Courts do within their proper limits will be respected and left 
unchallenged by the Civil Courts, quite as much as if its Acts were Acts of 
Adjournal or other decisions by the Commissioners of Justiciary. Nor is it 
likely that the legislative department of the State would take the trouble to 
interfere. The Houses of Parliament would not be anxious to assume the 
mantle of the Judicial Committee. The General Assembly was induced to 
appoint this committee, with a remit so wide, largely by the terms of the 
weighty opinion which as a public document we append. The first point 
in that opinion is to the effect that the Act 1693, c. 38, is still binding, 
and requires subscription by ministers or preachers, to two things—(1) the 
Confession ; and (2) the promise of uniformity of worship. It was the 
answer to the third query showing that the Church can, as of civil right, 
lawfully exact nothing beyond these two subscriptions from any Scotsman 
VOL. XII.—NO., 2. O 
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aspiring to be minister or preacher on which the Assembly really acted, 
with the view of ascertaining what freedom it has constitutionally to deal 
with the Confession itself, which, according to one theory, is not a creed, 
nor the rule of faith and practice, but merely the recognised and general 
manifesto of the Church. 


R. V. C. 
QUERIES. 


1. Have the provisions of the Act of Parliament 1693, c. 38, in regard 


to the subscription of the Confession of Faith and relative Decla- 
ration by persons admitted to be ministers or preachers within the 
Church, been abrogated, by subsequent legislation, or in any other 
way, or are the said provisions still binding on the Church ? 


2. Would it be competent, having regard to the terms of the Act 1690, 


ce. 7, and (a) on the assumption thatthe provisions of 1693, c. 38, 
referred to in query 1 are still in force, or (6) on the opposite 
assumption, for the General Assembly, with consent of the Presby- 
teries of the Church, to enact a formula for ministers in these or 
similar terms, “I, A B, approve of the above Confession of Faith, 
ratified by law in the year 1690, as the public and avowed Confession 
of this Church, and I declare the same to be the confession of my 
faith, as containing the sum and substance of the doctrine of the 
Reformed Churches, and I own the doctrine therein contained” (or 
alternatively, with the words, “so far as it contains such sum and 
substance,” substituted for the words “therein contained”), “to be 
the true doctrine, which I shall constantly adhere to” 4 


3. Can the Church lawfully impose upon persons entering her ministry 


a more stringent formula than is warranted by the Act of Parlia- 
ment of 1693—.g., could she lawfully revive the formula prescribed 
by the Assembly in 1711? 


OPINION. 


1. We are of opinion that the provisions of the Act 1693, c. 38, with 





regard to the subscription of the Confession of Faith and the 
relative declaration, have not been abrogated, and are still binding 
on the Church. We see nothing in the Act itself to indicate that 
it was intended to be simply a temporary measure, though some of its 
provisions are specially applicable to ministers then possessing churches, 
but not yet admitted to the exercise of Church government. In 
these circumstances we do not think that the subsequent Statute 
of 1695 could operate as a repeal of the religious tests imposed in 
1693, unless it did so expressly (as to which there is no question) 
or unless its provisions were necessarily inconsistent with the im- 
position of such tests. In considering the effects of the Act of 1695, 
it must be observed that while the tests imposed by the Act of 1693 
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are perfectly general in their application, the Act of 1695 seems to 
apply only to ministers, not to probationers, and it would be difficult, 
therefore, to infer from its terms the abrogation of provisions in the 
prior statute with a much wider scope. But apart from this difficulty 
we see no necessary inconsistency between the statutes, even in regard 
to the class of persons to which both undoubtedly apply. It is true, 
no doubt, that the Act of 1695 in extending the time within which 
ministers might be admitted, reiterated the civil and omitted the 
religious tests. The explanation of the emphasis thus laid on 
the civil tests is probably to be found in the introductory 
clause of the Act. But, whether this be so or not, we are 
of opinion that the omission to reiterate the religious tests 
as a condition of the admission of ministers by the Church judi- 
catories, is not inconsistent with such condition being still binding on 
such judicatories under the Statute of 1693. It has been suggested 
that the clause of the Act 1695, which declares that whenever a 
minister is judged fit to be assumed by the Church judicatory, he 
shall be admitted and allowed to qualify himself by taking the civil 
oath, albeit that the time prescribed for doing so in the earlier part 
of the statute is past, gives the Church Courts a free hand in judging 
of the fitness of all ministers, including probationers. But our 
opinion is that the clause did not absolve either these Courts, or 
applicants for cures, from the enactments contained in the first part of 
the Act 1693. 


2. (a) On the assumption that the provisions of the Act of 1693 are still 
in force, it would not, in our opinion, be competent for the General 
Assembly to enact a formula for ministers in either of the alternative 
forms suggested. (6) On the opposite assumption, we are of opinion 
that either of the suggested forms would be competent, but we are 
further of opinion that both of them are open to the objection of 
being ambiguous in material points. 














3. We are of opinion that the Church cannot lawfully impose a more 
stringent formula than is warranted by the Act of 1693. We further 
think that the formula prescribed in 1711 was more stringent than 
the statute warranted, and could not be lawfully revived. 


The Opinion of 


A. ASHER. 

JoHN RaANKINE. 

A. H. B. Consrasie. 
EDINBURGH, 28th March, 1900. 
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Reviews of Books. 





Green’s Encyclopedia of the Law of Scotland. Vol. XIII. Tutor to 
Zaire. Appendix and Index. Edinburgh, 1900. 


Mr. CuisHotm is to be heartily congratulated on the completion of his 
Encyclopedia. We have never concealed our opinion that it suffers from 
some defects and some faults in arrangement, but it remains a monument of 
persistent editorial work, and includes a large mass of valuable original 
matter. The concluding volume illustrates this very well. Sheriff Mac- 
Watt’s article on Zutor, and Mr. Hamilton-Grierson’s article on Witness, 
while rigidly avoiding all theoretical considerations, are clear and accurate 
pieces of condensation. Mr. Irvine contributes an able paper on Vesting in 
Succession, which we are glad to learn is to be republished in a separate 
and extended form. In this he will have more leisure to explain the effect 
of Bowman’s Trustees. Mr. Murray treats in systematic fashion the subject 
of Water and the Water Works Clauses Act, and also the difficult topic of 
Usage. Mr. James Clark writes on Wills. The statutory law relating 
to Volunteers, Medical Practitioners, the Navy, Tramways, Weights and 
Measures, &c., is carefully summarised. Very learned and satisfactory papers 
on War and Neutrality also appear. The exposition of Udal Law by 
Mr. Drever, Solicitor, Kirkwall, is of the highest interest. Mr. Drever 
shows the Norse origins of this law; then describes the conflict between 
Feudalism and Udalism; and finally explains what has disappeared and 
what has survived the conflict. The old Things or Courts, the peculiar 
rights of succession and law of prescription are gone; while the land 
tenure with its scat and scattald, and the local weights and measures have 
survived. Mr. Taylor Innes writes on the questions of jurisdiction and 
property raised from time to time by the Voluntary Churches of Scotland. 
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A History of the Law of Nations. By Tuomas ALrrep Waker, M.A., 
LL.D., Fellow and Tutor of, and Lecturer in History, in Peterhouse, 
Cambridge. Vol. I. from the Earliest Times to the Peace of West- 
phalia, 1648. Cambridge: At the University Press, 1899. 

International relations, ancient and medieval, or, if we may so express 
ourselves, the history of International law before International law was, 
have hitherto remained an almost unexploited region, so far at least as 
British industry is concerned, and the teaching of International law on the 
historical side has been hampered for want of a work at once compendious 
and complete to which those students who have to run as they read may be 
referred. This reproach upon the national jurisprudence has now been at 
least partially removed by the first volume which Dr. T. A. Walker has 
published of his “History of the Law of Nations,” covering the period from 
the earliest times to the Peace of Westphalia. The book does not, indeed, 
rise to the level of a classic, and we doubt if it will occupy a permanently 
prominent place in the bibliography of International law, but it is unques- 
tionably a serviceable contribution to historical jurisprudence, and will be 
in demand until something better is produced. 

It is, we think, a pity that Dr. Walker has not, in true Epic fashion, 
plunged in medias res, and begun his history with the strictly historical 
portion. He has preferred, however, to open his work with an introduc- 
tion, the first chapter of which, borrowed from a previous work, ‘“ The 
Science of International Law,” is on the name “International Law.” We 
have no fault to find with his treatment of this much discussed theme, but 
the chapter strikes us as unnecessary and out of place here. After all, the 
question for the historian is not, whether the rules which hold together the 
Society of States are properly styled laws, but whether in bygone times 
there was such a society, and were such rules. We are disposed to think 
that the second chapter of the Introduction also, which deals with the 
sources or evidence of International law, might have been omitted or at least 
reserved for the second volume. Most of the “sources,” whose value Dr. | 
Walker discusses with considerable ability, are not the sources from which 
the bulk of his history is derived. State Ordinances prescribing rules for 
the conduct of commissioned cruisers, the adjudications of Boards of 
Arbitration, and of Prize Courts, the written opinions of official jurists, the 
General Acts of International Conferences—all, be it observed, relatively 
modern developments—though they may furnish excellent evidence of Inter- 
national law since 1648, are not the sources, as Dr. Walker’s marginal 
references testify, from which the international practices of Jews, and Greeks, 
and Romans, are to be learned, or from which we ascertain the system and 
the laws of mediwval Europe. 

The true beginning, then, of Dr. Walker’s history is to be found 
in the first chapter which follows the Introduction. Here we are pre- 
sented with a learned account of the International law—(1) of Anti- 
quity before the rise of the Roman Empire; (2) of the Roman Empire ; 
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(3) of the Middle Ages. The pages devoted to the first of these periods 
mark a great advance upon the inadequate accounts to be met with 
in Ward’s “Enquiry” and Wheaton’s “History.” In dealing with the 
second period Dr. Walker duly notes the significance for International law 
of the Roman Empire—“ the rise of this vast political creation threatened 
to extinguish the possibility of any true International law ”—but he haraly 
lays sufficient stress upon the real importance of the Barbarian Conquest. 
If Rome’s ‘‘ Civitas Maxima” was the annihilation of International law, the 
Teutonic invasion, by shattering that “Civitas Maxima,” restored the 
environment essential to the existence of International law. The very 
battle and bloodshed, which in their atrocity negated International law, were 
in another aspect its affirmation as being the birth-pangs of the modern 
State-system. It should be observed in connection with this second period 
that Dr. Walker introduces an interesting and very serviceable account of 
the International war practice of the Saracens. 

His treatment of the third period is unequal. Too little is said about 
Feudalism, too much about the Saracenic Empire. Inconsistencies, too, and 
obscurities have crept in, though we believe that they are rather the out- 
come of the too great effort to write effectively than of any deeper cause. 
Thus, it is scarcely consistent to describe feudalism in one sentence as 
the “temporary cement” which held together the disintegrated fragments 
of medieval society, and immediately afterwards to refer to the “‘disin- 
tegrating forces of feudalism.” Again, it is misleading to assert, without 
qualification, that it was around the Holy Roman Empire, founded by Otto, 
that the hopes of international law centred. Had it been an empire in more 
than name, the Holy Roman Empire would have blasted the hopes of Inter- 
national law as effectively as did the Roman Empire, and this, in a few 
sentences later, is virtually acknowledged by Dr. Walker. 

On the other hand, his evaluation of the Crusades, in relation to Inter- 
national law, is, within its limits, an excellent piece of work, and there is 
much that is useful in his account of the law of peace, the law of war, and 
the law of neutrality of the Middle Ages. 

For the student of International law, no period has more important 
bearing than that which extends from the Reformation to the Peace of 
Westphalia. It was then that the doctrine of universal sovereignty, whether 
of Pope or Emperor, received its death-blow, it was then that the evolution 
of the State reached its final development, it was then that problems con- 
sequent upon the discovery of America, and the International immorality 
consequent upon the Reformation, forced men’s minds in the direction of 
International relations, and that the science of International law arose and 
culminated in Grotius’s great treatise. Dr. Walker has been very successful 
in his treatment of this period. He has thrown into proper relief the 
International aspects of the Reformation and of the Thirty Years’ War, 
and has duly emphasised the victory of Territorial independence over 
Imperialism. He has given us a very learned account of the International 
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legal theory of the age. He has ably traced the growth of the national 
consciousness, and shown how contemporaneously with this growth a clearer 
apprehension dawned of the attributes of the State, and in this later con- 
nection we would commend particularly his account of State ownership over 
the sea. 

The last chapter is dedicated the Forerunners and Prophet of Interna- 
tional law, the first part of which covers much the same ground as Professor 
Holland’s paper on the “ Early Literature of the Law of War,” while the 
remaining portion consists of a number of very excellent, because very full, 
analyses of some of the more important treatises of the sixteenth and 
seventeeth century. In particular, the analysis of Grotius’s “De Jure 
Belli et Pacis” is so thoroughgoing as almost to obviate the necessity of 
reading the great original. 

The volume closes with a just appraisement of the work of the Father 
of International law. 

We cannot conclude this review without venturing to express the hope 
that Dr. Walker will endeavour to modify his style. In the matter of 
diction he soars too high ; the impression is constantly given of effort ; there 
is too much use of capital letters; too bizarre a taste in epithets. An un- 


varnished tale would be less irritating. 
L. J. Grant. 


Historical Introduction to the Private Law of Rome. By the late 
James MurrweaD. Second Edition, revised and edited by Henry 
Goupy. London: A. & C. Brack, 1899. 


All lawyers who have time for such things at all are now of the Historical 
School. The late Professor Muirhead was among the first in this country 
to appreciate the new direction given to civil law studies by Savigny and 
the other pioneers of this movement on the Continent. He made the 
history of the surroundings, sources, and development of the Roman law 
a separate and substantive portion of his lectures, and discoursed upon it 
with great felicity of exposition and from a first-hand acquaintance with 
the very extensive foreign literature dealing with the subject. He con- 
tributed a masterly sketch to the 9th edition of the ‘ Encyclopedia 
Britannica,” which was published separately in an extended form in 1886. 
The high estimate formed of its merits on its first appearance has been 
fully justified by results; it has been translated into French and Italian, 
and now after some ten years a new edition has been called for. That may 
be taken as a gratifying token that considerable attention is now being 
paid in the centres of legal education to the historical aspect of the law. 
There are few books in any language better calculated to stimulate an 
interest in this side of legal study than Maine’s “ Ancient Law” and 
Muirhead’s “ Historical Introduction.” 
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The new edition under the pious care of Professor Goudy has some 
valuable new features. The text is scrupulously preserved as it stood, save 
for the correction of a few errors. A most useful adjunct has been pro- 
vided in the shape of a good text of the XII. Tables. The results of the 
Editor’s skilled revision are discernible by an attentive reader on almost 
every page. They. are modestly hidden away, for the most part, in 
bracketed footnotes, and consist simply of references to the leading books 
(Cuq, Girard, Voigt, &c.) and the chief articles in periodicals that have 
appeared since the date of the first edition. They furnish throughout the 
necessary apparatus for examining the author’s conclusions in the light of 
the latest literature. The editor has given himself more rein in a few 
additional notes of his own printed in the Appendix. The longest of them 
reviews the various theories of capitis diminutio, and indicates a preference 
for Mommsen’s view ; it has been published already in this journal. These 
brief contributions only whet the appetite for more from the same competent 


hand. 
JAMES MackINTOSH. 


Principles and Practice in matters of, and appertaining to Convey- 
ancing: Intended for the use of Students and the Profession. By 
JoHN INDERMAUR, Solicitor. London: Furnivat Press, 1900. 


Kelly’s Draftsman: Containing a collection of Concise Precedents and 
Forms in Conveyancing, with introductory Observations and practical 
Notes. Fourth Edition. By Lronarp H. West, Solicitor, and 
Wi.uiam Austr, Solicitor. London: Burrerwortu & Co., 1900. 


The title of Mr. Indermaur’s book is a misnomer, for it has little to do 
with the principles or practice of conveyancing ; it is really a compendium 
of the law of real and personal property. One would have thought that 
there were enough books of this kind in existence already, but Mr. Inder- 
maur who tells us that he has had great experience in preparing students for 
the examinations of the Incorporated Law Society, thinks that their require- 
ments have never yet been completely met, and he has written this book for 
their benefit. Considered from this point of view the work has merits. 
Mr. Indermaur’s style does not err on the side of classical severity, and he 
generally succeeds in keeping the practical part of his subject in view: for 
example, the chapters dealing with purchases and mortgages are clearly 
written and give a fairly complete outline of the law and practice relating to 
those matters, though even here Mr. Indermaur does not always use the 
care which is necessary to prevent students from being misled, as where he 
says that “a binding agreement to lend money on mortgage is not, usually, 
entered into, and, therefore, generally a mortgagee is entitled to the full title 
that the law allows to a purchaser under an open contract.” It is when 
Mr. Indermaur deals with the more abstruse parts of his subject that 
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he occasionally inspires doubts whether he has really mastered it. Thus 
he tells us that there are three kinds of tenure; freehold, copyhold and 
leasehold ; that a feoffee or grantee to uses is called a seisinee to uses ; 
that in the case of limitations to unborn persons the cy-prés doctrine only 
applies where the last limitation is in tail; that every person in whom 
trust property happens to be vested can execute the trust; that when 
property is purchased by two persons and conveyed to them without words 
of severance, they are always joint tenants in equity; that a floating 
charge prevents a company from disposing of its land in the ordinary course 
of business ; and that in a marriage settlement it is necessary to insert a 
proviso nullifying the instrument in the event of the marriage not being 
solemnised. In some cases also Mr. Indermaur cites decisions which do not 
bear out the conclusions which he draws from them; Thompson v. Ringer 
(29 W.R. 520), and the cases cited on p. 366 with reference to the position 
of a tenant under an agreement for a lease, are examples. So in citing 
Bolton v. London School Board (7 Ch. D.766) Mr. Indermaur should have 
pointed out that the decision is generally considered to be erroneous. If 
the book reaches a second edition, Mr. Indermaur should correct the phrase 
ex jure nature (which occurs three times on p. 117), and he would do well 
to curb his affection for the split infinitive. 

“ Kelly’s Draftsman” is an unambitious little work, containing concise 
forms in conveyancing, primarily intended for use in a solicitor’s office. 
They seem to be accurate, and to be framed with due regard to modern 
legislation, including the Land Transfer Act 1897. The simple forms are, 
as might be expected, better than the elaborate ones: a man who wishes to 
frame a strict settlement of a family estate, or an agreement for putting up 
an expensive building, would probably think it worth while to consult a 
book of more pretensions. In small matters “ Kelly’s Draftsman” will be 
found useful. 


C. 8. 


Notes on the Law of Territorial Expansion, with especial Reference 
to the Philippines: Submitted to the Committee on the Judiciary of 
the United States, 16th March, 1900. By Carman F. Ranpo pu, of 
the New York Bar. 


This interesting little pamphlet, consisting of some fifty closely reasoned 
pages, is clearly the work of a writer who combines a sound and extensive 
knowledge of Constitutional and International Law with a capacity for 
cogent exposition. Primarily, the author seeks to establish the untenability 
of the view—of which the foremost adherents are the American Adminis- 
tration itself—that the Philippines, transferred from Spain to the United 
States by the Treaty of Paris, 1898, are not part of the domestic territory 
of the States, and that there is no obligation upon the Americans to govern 


Semorina atten nn ac AAR ears 


sea tae op eer 











202 THE JURIDICAL REVIEW. 


them in accordance with the law of the Constitution. The question 
whether these islands are necessarily under the xgis of the Constitution 
is a question of first-rate importance. For the Filipinos themselves, the ex- 
tension of the organic law to their country means, inter alia, the abolition of 
slavery, with citizenship and equality in the matter of the taxation of com- 
merce. On the other hand, it is easy to appreciate the reluctance of the 
Americans to acknowledge themselves fettered by constitutional restrictions. 
They feel, no doubt, that in dealing with a horde of Malays a free hand is 
essential. Moreover, the desire to check commercial competition is an 
intelligible, if unworthy, motive. The question then obviously involves 
political and utilitarian, as well as purely legal, issues. It is, however, in 
the main or legal grounds that Mr. Randolph discusses the case. A number 
of ingenious arguments have, seemingly, been advanced to prove that the 
Constitution is not authoritative in the Philippines, of which perhaps the 
most specious is the contention that the Constitution was ordained for the 
States of the Union alone. Mr. Randolph grapples very effectively with 
these, and supports the counter-case with great wealth of illustration. He 
appears to us to have been altogether successful in vindicating the claims of 
the Constitution, but what perhaps will strike the reader most is the vivid- 
ness with which this pamphlet serves to show up the gulf between a 
sovereign legislature like the British Parliament, which is master of the 
Constitution, and a non-sovereign legislature like Congress, which is the 
servant of the Constitution. When it comes to a question of colonial 
policy, the advantage, we would venture to say, lies with the former: but 
this is not Mr. Randolph’s view. 

After showing that the Philippines have been incorporated with the 
United States, and subordinated to the Constitution through the operation 
of the Treaty of Paris, the author addresses himself to certain practical 
questions of government, and, in connection herewith, introduces some 
observations on the powers of the President, which should be very inter- 
esting to students of Constitutional Law. 

The paper closes with an able argument advocating the relinquishment, 
by the United States, of sovereignty over the Philippines, and the estab- 
lishment of a Protectorate instead. That Mr. Randolph should commend 
this course makes it sufficiently clear that, though he cannot on legal 
grounds deny that America must govern the Philippines according to the 
Constitution, he is fully sensible that she has her work cut out for her if 
she attempt the task. LI«G 

. J. RANT, 


Law of Bailments. By Epwarp Brat. (Canadian Edition, by 
A.C. F. Boutron.) London: 1900, 
It is not very easy to discover whether this book is intended for home or 
colonial consumption. The number of Canadian cases quoted—about one to 
every three from the English Courts—and the detail with which they are 
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mostly stated, favours the latter supposition. But the author, in his intro- 
duction, animadverts severely on the increasing use of American (i¢., 
United States) decisions in England, so that it may be just possible that the 
Canadian cases are inserted in pursuance of a patriotic scheme to obtain for 
the decisions of our own colony the respect now mistakenly paid to those 
of the United States. Mr. Beal informs us that no English work on Bail- 
ments has appeared since Sir Wm. Jones’ essay on that subject, published 
in 1781, of which the latest edition appeared in 1833. Accepting the 
statement, we are not surprised. The leading ideas involved in the word 
“ Bailment” are, we are told, “‘to commit, deliver, lend, pawn, or let.” 
The author’s interpretation of these ideas has resulted in a work dealing (to 
say nothing of incidental statements of the law of piracy and burglary) with 
the contracts of deposit, loan, pledge, hire of goods and of labour, innkeep- 
ing, and carriage by land and sea. It will thus be seen that bailment, in 
the words of Mr. Pickwick, “comprises in itself a difficult study of no 
inconsiderable magnitude,” and certainly seems but an inconvenient peg on 
which to hang a legal treatise. Most of the contracts referred to have been 
already the subjects of independent works, and the last of them—carriage 
by land and sea—has in modern times grown to such dimensions as to 
dwarf all the others. 

Mr. Beal’s conception of writing a law book has the merit of originality. 
Of the 736 pages, little more than 50, at a rough estimate, are contributed 
by the author, the rest are occupied by extracts from judicial opinions. The 
book reads like one of those volumes of elegant extracts which were popular 
about the middle of the century. The general plan adopted may be briefly 
described. At the beginning of each chapter the leading and established 
principles on the subject in question are stated in a series of short proposi- 
tions, and illustrated by citation of Canadian cases. Then follows a series 
of extracts, culled from the English Reports, in which these general principles 
are developed. This system is not without its advantages. A man pleadign 
before a Court where no Reports were obtainable could undoubtedly submit 
an argument, illustrated by quotations from the opinions of judges of the 
highest authority, if he had taken the precaution to provide himself with a 
copy of Mr. Beal’s work. On the other hand, when Reports are obtainable, 
reference is generally made to a law book—not of the institutional order— 
as a short cut to the cases, and that purpose is not very well served by such 
elaborate quotation. The addition to the statement of general principles of 
a reference to the cases by which these are established would have been a 
decided improvement. As the book stands, the reader must either take his 
law on the authority of Mr. Beal himself, or read on for some pages till he 
comes across it stated again in the opinion of some judge. 

In a few cases Mr. Beal’s system has induced him to establish, by 
quotations of respectable length, propositions which for centuries have not 
been disputed, such as—e.g., the general obligation of a pledgee to return 
the pledge on his debt being paid, or the duty of the proprietor of a mail 
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coach to carry his passengers safely. Apart from such exceptional cases, 
the quotations are well selected, and so arranged as to afford an instructive 
view of the law. The leading question on the law of bailments—the 
liability of the bailee in different circumstances for the loss or injury of the 
subject of the contract—has in modern law been mainly developed in cases 
dealing with the responsibilities of carriers. Such cases have usually 
reached the House of Lords, and elicited judgments giving a very full 
review of the authorities. As arranged by the author, extracts from these 
judgments form a surprisingly full and consistent statement of the law. In 
particular, the interesting and difficult subject of the legal effect to be given 
to conditions printed on tickets is well summarised in a series of short pro- 
positions (p. 400), followed by illustrative extracts from the cases from 
Henderson v. Stevenson (L.R., 2 H.L., Se. 470; and 2 R.H.L. 71) in 1875, 
to Richardson, Spence & Co, v. Rowntree [1894], A.C. 217. 
W. M. G. 


A Concise Introduction to Conveyancing. By J. Anprew Srranay, 
M.A., LL.B., of the Middle Temple, Barrister-at-Law ; with a Chapter 
on Registration of Title. By Wittiam Brytu, b.A., Solicitor of the 
Supreme Court. 


Mr. Strahan’s experience as a teacher and as assistant reader of the law 
of real and personal property in the Inns of Court specially qualifies him to 
undertake the task of preparing a useful and practical treatise on conveyan- 
cing, and in his latest work students of law will find a very serviceable little 
hand-book dealing with the various forms of assurances of land. The object 
of the book, as the author explains, is not so much to teach the student to 
draft conveyances as to enable him to understand the full import and 
operation of the clauses and phrases ordinarily used in deeds relating to 
land. Such knowledge is requisite to the full equipment of every lawyer, 
whether a conveyancer or not, and a careful study of the treatise will 
familiarise the reader with the chief forms of assurance now in use in 
England, and which he may expect to have frequent occasion to meet with 
in the practice of his profession. 

Mr. Strahan does not claim for his book that it is more than a brief 
introduction to conveyancing, or rather to conveyances. He has, however, 
succeeded in treating his subject in a clear and concise manner throughout, 
and has compressed a great deal of useful information within little bulk. 
Part I. is devoted to the examination of the various proprietary rights and 
interests in land, both legal and equitable, including freeholds, leaseholds, 
and copyholds, and to a consideration of the methods adopted in accomplish- 
ing their transfer. The remainder of the treatise deals with the various 
forms of assurances under the heads of purchase, settlement, mortgage, and 
will. In each case the form of the deed is set forth and examined clause 
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by clause, the purpose and effect of each clause being considered and 
explained. In this fashion the modern deed of grant is first dealt with. 
The form of this deed is traced from the precedent of an ancient charter, 
confirming a feoffment, given by Littleton, and consisting of a single 
sentence, which, however, has become the basis of all subsequent convey- 
ances of land, however complicated. Into this skeleton form are inter- 
polated the various clauses necessary to constitute the complete instrument 
in its modern shape, and these clauses are considered each in turn, with 
special reference to the provisions of the Real Property Act of 1845, and 
the Conveyancing and Law of Property Act of 1881. In the same manner 
assurances by way of settlement, mortgage, and will are also analysed and 
examined. 

Mr. Blyth, in his chapter on registration of deeds, traces the successive 
attempts made in England to facilitate the transfer of land by a system of 
registration, and gives a resumé of the latest enactment on this subject. 
Owing to their working being extremely cumbersome and expensive, the 
English Land Transfer Acts of 1862 and 1875 proved a practical failure. 
By the Act of 1897, however, which makes the registration of title 
compulsory, the scheme has now come into active operation, although 
limited as yet to the County of London. According to Mr. Blyth it appears 
probable that in the case of simple dealings, after registration has once been 
effected, the cost of transfer may be diminished. Looking, however, to the 
varied and numerous interests and estates affecting real property, all of 
which would require to appear on the register, in most cases there is reason 
to believe that under the new system there will be little saving either in 
time or expense. 

While Mr. Strahan’s treatise will be welcomed as a text-book of convey- 
ancing by law students in England, to the Scottish lawyer a study of it will 
afford, at little cost of time, an insight into the chief features of the system 
of English conveyancing, which may prove useful as well as instructive. 


J. Duncan MILuLar. 


(1.) La Personnalité Juridique de la Femme-mariée en Angleterre; (2.) 
La Vie Judiciaire 4 New York; (3.) Studies in Private International 
Law. Par Emits Stocguart, D.C.L. Bruxelles, 1900. 


M. Emile Stocquart, well known to the legal world by his translation of 
Dicey’s treatise on Domicile, and by many original studies on marriage, 
extra-territoriality, and succession, industrial legislation and its relation to 
political liberty, and whose monograph on Flemish settlements in Scotland 
interested students of Scottish history, has added to his works, and his 
reputation, by these three pamphlets. The first is a clear, succinct state- 
ment of the development and present state of the law of England as it 
affects the capacity, separate estate of and rights of succession and of guardian- 
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ship, competent to, the wife of an Englishman in England. The second is 
an address delivered by M. Stocquart to the Junior Bar of Brussels, in which 
he sums up his impressions of a visit to the reunion of the American Bar 
Association at Buffalo, in 1899, and discusses the relation of the Bar to 
social, political, and judicial life in the States, and particularly in the State 
of New York. He was rather astonished to find how well the Bar Associa- 
tions got on without either aid from, or control by, the public authorities, 
and how effectively they influenced judicial appointments. The New York 
judges are elected by universal suffrage for a fixed period. To eliminate 
political influences and secure the fittest men, the Bar Association draws up 
a list of recommended candidates, and, M. Stocquart says, usually succeeds 
in carrying them. This is certainly an argument for popular election, as 
under systems, which, except when patronage is in the hands of a Lord 
Advocate, or Lord Chancellor, with a high, almost a heroic, sense of public 
duty, tend to make professional advancement depend on belonging to the 
political party which happens to be in power, and on standing well with one 
or two office-holders of that party, the Bar is absolutely without influence in 
the choice of judges, inferior or superior. 

The author’s third treatise contains a most useful summary of the laws of 
Spain, France, Belgium and Holland, Italy, Germany, and Switzerland, 
presently in force, relating to marriage, and also studies on the French law 
of divorce, and on divorce and separation in the New German Code, Of the 
points of interest commented on by the author, a few may be noted. In 
Germany, by the Imperial Act of 1875, “‘ Morganatic” marriage was finally 
abolished. In France, the decision in Garlet v. Garlet, subsequently 
followed, has settled that in order to decline the jurisdiction of French 
Courts in divorce or separation, the foreigner must prove, not only his alienage 
but also the existence in his own country of such a domicile as will give his 
National Court jurisdiction in the matter, as otherwise no jurisdiction would 
be left open to the petitioner. By the New Code of the German Empire, 
the causes of divorce are—(1) adultery or any other of certain immoral 
crimes ; (2) attempted murder of either spouse by the other; (3) wilful 
desertion for one year; (4) lunacy of either spouse continued for three years 
and hopeless ; (5) other causes in the discretion of the Court, such as breach 
of marital duties, dissipation, or cruelty. The action must be brought 
within ten years from the existence of the cause, and six months from the 
pursuer’s knowledge of it. Heligoland has lost the marriage traffic, which 
formed its principal revenue, and procured it the name of the German 
Gretna Green. Hungary, which formerly had eight different systems of 
marriage laws, varying with the creed of one or both of the parties, has 
followed the tendency, prevailing everywhere except in Great Britain, to 
unify and codify, and has obtained a clear and comprehensive statute, 
which other nations, still struggling in the slough of Common law and divers 
usages, may regard with envy. 
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The Law relating to Electric Lighting and Energy. by Joun SHIRESS 
Wit, Q.C. Second Edition. London: Butrerwortu & Co. 


The backward condition of this country in the matter of electrical enter- 
prise has long been somewhat of a reproach. But it now seems in a fair 
way of being removed. Within the last few years two important develop- 
ments have taken place—one affecting the procedure necessary to obtain 
electric powers, and the other affecting the objects for which powers are 
sought. As experience suggested the addition of further or improved con- 
ditions, the form of an ordinary electric lighting provisional order had 
become somewhat unwieldy. At the same time, the form of the conditions 
themselves became more stereotyped, and in 1899 they were embodied in an 
Electric Lighting Clauses Act (62 & 63 Vict. c. 19). This statute will serve, 
in the case of applications to supply electricity, the same purposes as in 
the case of gas and water applications are served by the Gasworks Clauses 
and the Waterworks Clauses Acts respectively, and will for the future very 
much simplify the form of an ordinary electric lighting order. Coincidently 
with this formal improvement, a most important departure in the substance 
of electrical enterprise has taken place. Until recently schemes for electric 
lighting were for the most part confined to the area of a single local 
authority ; while private undertakers requiring energy for the purpose of 
electric traction produced it for themselves. Within the last few years, 
however, schemes have been brought forward for the establishment of large 
central generating stations in close proximity to coalfields or other sources of 
power, and the supply of energy in bulk over a wide area, both to local 
authorities and private undertakers. In March, 1898, a Joint-Committee of 
Lords and Commons, under the chairmanship of Lord Cross, was appointed 
to consider various questions, including those raised by these large schemes, 
upon which the Committee reported favourably, and various extensive appli- 
cations of the kind have since been granted. Mr. Shiress Wills’ new edition 
has been rendered necessary by these departures. It incorporates the 
Clauses Acts, the Report of Lord Cross’s Committee, and all the latest regu- 
lations of the Board of Trade. In a full yet concise introduction it brings 
the law and practice affecting the supply of electrical energy up to date, and 
will be indispensable to those engaged in this technical but important form 
of public enterprise. In addition to the short form of provisional order 
under the Electric Lighting Acts 1882 and 1888, it might with advantage 
have included an example of the terms of a private bill adjusted in the case 
of one of the larger class of undertakings to which reference has been made. 


A. H. B. C. 
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Journal of the Society of Comparative Legislation. New Series. 
No. IV. London: Joun Murray, 1900. 


This publication, under the editorship of Mr. Macdonell and Mr. Manson, 
improves in interest and value. The present number contains a charming 
portrait of Oliver Wendell Holmes, Chief Justice of the Supreme Court of 
Massachusetts. Sir F. Pollock contributes a short notice of his friend, from 
which it appears that Holmes did not begin the study of the law till after 
the close of the Civil War (in which he was thrice wounded), and that 
prior to his high judicial appointment his life seems to have been more 
devoted to literature and the University than to actual practice. For three 
years he edited the American Law Review, and among his numerous 
occasional papers, one, on the Boston Law School, he sent for publication in 
the Juridical Review. His book on the Common Law has been described 
as the most original work of the kind since Sir H. Maine wrote. Among 
the articles which have a bearing more or less direct on current events are 
those on the English law of Nationality and Naturalisation by Mr. De Hart, 
Martial law in Rebellion by Mr. Phillimore, Comparative Views of Contra- 
band by Mr. Gover (arriving at the same conclusion as Mr. Henderson’s 
paper in this Review). The Memoranda on Modes of Legislation in the 
British Colonies are continued, and are from high official sources such as 
Lord Brassey, Reeves, C. J., and others. A short paper by Mr. Craies on 
the Soudan Criminal law is of high interest. This Code was “enclosed in 
green covers, to sooth Moslem susceptibilities,” and is largely based on 
Indian Codes. The Criminal law of the Soudan will thus be new, while 
the Native Civil law to a great extent remains. It is satisfactory to learn 
that the “slave-dealing” sections are clear and strong, 
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Hotes on Decided Cases. 


——— 


Personal Liability of Trustee for Proper Custody of Funds— 
Ferguson vy. Paterson, 13th March, 1900, 37 Sc. L.R. 635.—This case is 
not complimentary to the legal profession in Scotland. (1.) It shows 
what Lord Macnaghten calls “an extraordinary levity of practice” as to 
the payment over and receipt and investment of trust monies. In the 
particular case, money was left for six months in the hands of the law agent 
and factor for the trust, and this was justified by the trustees in their 
defence as not unusual in practice. (2.) Still more serious, one judge of 
the Supreme Court (Lord Low), said in substance that he saw nothing 
wrong about this, it was the kind of thing that might be left to the law 
agent. (3.) All the judges of the First Division, while reprobating the lax 
practice above-mentioned, thought that the trustees were not liable for the 
loss of the money, because after they became aware of the position of the 
money they directed that a proper investment should be made, without, 
however, seeing that this was done for another period of six months. This 
decision has now been reversed in the House of Lords, and the law has 
been stated with clearness and strength. Trustees have no right to make 
their solicitor their banker. It is pointed out that the English Trustee Act 
1888, while authorising trustees to appoint their solicitor as an agent to 
receive trust money, expressly reserves the liability of a trustee who allows 
such money to remain in the solicitor’s hands longer than the time reasonably 
necessary for payment or transference to the trustee. Again, it has been 
observed that the immunity clause, that last refuge of the negligent trustee, 
cannot be applied to positive breaches of trust duty, though it might protect 
trustees from the fraud of a solicitor or factor committed within the proper 
sphere of his authority. It seems a pity that Lord Shand should obscure 
this plain doctrine by speaking of ‘neglect of a great and gross nature.” 
Surely, there are some definite duties of trusteeship, now established by 
decision, which it is unnecessary to analyse into the vague doctrine of 
negligence. What effect might be given to new forms of the immunity 
clause it is impossible to say. We have heard of a courageous testator who 
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stated in his settlement that the principles laid down by the House of Lords 
in Knox v. Mackinnon were not to be applied to his trustees, but it is 
unlikely that such a clause will ever come before the Court. 


Will by Client in Favour of Law Agent—Weir v. Grace, 28th 
November, 1899, 37 Se. L.R. 626.—It is somewhat difficult to discover 
from the opinions delivered in this case in the Court of Session and on 
appeal what general legal principles have been given effect to, and whether 
by the decision any change has been made in the law. The case for the 
pursuer was admittedly a weak one on the facts, and it was rather 
anticipated that counsel for the appellant would make a strenuous effort to 
invoke the Scots law as regirds donations by a client to an agent, laid down 
in Anstruther v. Wilkie, 18 D. 405 and Loygan’s Trustees v. Reid, 12 R. 
1094, and to persuade the House of Lords to apply this to the case of a will 
made by a client in favour of an agent. One would suppose that the 
necessity for such a law protecting clients would be greater in the case of a 
will, the operation of which is necessarily postponed till after the client’s 
death, than in the case of a donation, where the client may be alive to 
explain his own mind and to reclaim his gift. Such an attempt, however, 
was not made, and the opinion of Lord Kincairney (1 F. 261) stands that 
“Wills in favour of a law agent are not in the position of donations during 
life.” Lord Kincairney further states that there seems to be no substantial 
difference between the law of Scotland and that of England as to the onus 
probandi or the amount of the onus in the case of a will in favour of the 
agent. The language of Inglis L.P. in Grieve v. Cunningham, 8 M. 317, 
is certainly not stronger than that of Sir John Nicholl in Parke v. Watt, 
2 Phill. 323, viz. :—‘It will always be on the agent to show that the 
making of the settlement in his favour was the free and uninfluenced act 
of the testatrix, deliberately entertained and carried through with an entire 
knowledge of its effect.” There is some risk of confusion in the matter, 
because in England, when the will is propounded in the Probate Court, 
litigation frequently ensues as to whether the will is the act of a sane 
and capable testator, while in Scotland these questions are usually raised 
in a reduction after the will has been formally recorded and an interim 
title made up. But does the above-mentioned presumption apply in 
every case to a legacy to a law agent, or only in the case where the 
legatee has prepared and carried through the settlement? The latter 
alternative seems to represent truly the state of the law; the rule is in fact 
interpreted as applying to what is the common, almost the invariable, case, 
where the agent benefited has also acted as agent in the particular matter 
of the will. This is put by Lord Robertson very clearly in disposing of 
the appeal (ubt supra, p. 630) :—“ We have first to make up our minds 
whether this will was prepared and carried through to execution by 
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Mr. Grace or not. If it was, then upon the authorities which have been 
cited it would fall upon Mr. Grace to establish that this was the volition of 
the testatrix ; but, on the other hand, if it was not prepared and carried 
through to execution by him, but by another, then there is no law which 
has been cited to us, or which I know, which would compel us to put 
Mr. Grace to proof that a will which he did not prepare and carry through 
to execution, but which was in his favour, was the deliberate intention of 
these ladies.” This seems a necessary limitation, because if any presump- 
tion arose in the case at all, it could hardly be unfavourable to an agent who 
advised and insisted that any will in his favour should be prepared and 
carried through by an independent solicitor employed ad hoc. His Lord- 
ship’s opinion may be contrasted with that of Lord Trayner in the Court 
below (Fraser, i. 275). Lord Trayner seems to state wrongly the law of 
Grieve v. Cunningham as applying to a deed of gift, whereas it applies to a 
settlement or legacy in favour of the agent ; and he states the presumption 
against such settlement or legacy as existing in the case, where the settle- 
ment was not prepared by the agent, and notices the fact that the settlement 
in Weir v. Grace was not so prepared as merely one of the circumstances 
which go to rebut that presumption. 

The only other feature of interest in Wetr v. Grace is that the Lord 
Chancellor in what seems (looking to the view of the case he took) an un- 
necessarily long opinion, founding mainly on Lord Cranworth’s opinion in 
Boyse v. Rossborough, 6 H. of L. Cases, 47, a testamentary case of husband 
and wife, gives his support to the view that ‘influence in order to be undue 
within the meaning of any rule of law which would make it sufficient to 
vitiate a will, must be an influence exercised either by coercion or by fraud.” 
No doubt, this is largely an affair of language, and Lord Cranworth admits 
that in the matter of wills some liberty of construction of these two terms 
must be allowed. He speaks of imaginary terrors as constituting coercion, 
and of collateral false impressions as constituting fraud. It may be that 
the varieties of undue influence known to the law may be conveniently 
grouped under the head of coercion and fraud, or, as more closely related to 
the one than to the other. But the case of spiritual dominion, whether 
exercised by husband, priest, physician or solicitor, is something different 
from the ordinary meanings of coercion and fraud. It is not deception on 
the one hand, nor is it the conscious overpowering of the will on the other. 


Duty to disclose Secret Profit by Promoters—Gluckstein v. Barnes, 
5th April, 1900 [1900], A.C. p. 240.—This case illustrates the devices of 
promoters to secure secret. profits, and the circumstances which impose a 
duty of disclosure not satisfied by a reference intended just to be within the 
law without enlightening the intending shareholder. A syndicate was 
formed to buy and resell to a company intended to be formed “or to 
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some other purchaser” Olympia, a place of entertainment belonging to the 
Agricultural Hall Company which was in course of being wound up. The 
appellant and the syndicate arranged that the appellant and three members 
of the syndicate should be trustees of a fund for the syndicate with powers 
to buy and resell Olympia, to promote the company intended to be formed, 
and to purchase “as interim investments” securities of the Agricultural Hall 
Company. 

The trustees purchased bonds and also a mortgage of that company ; 
bought Olympia at £140,000, and by agreement of 20th March, 1893, 
resold Olympia to a trustee for the intended company at £180,000. The 
agreement contained a clause that it should not be impeached on the ground 
of the vendor-trustees standing in any fiduciary relation to the intended 
company, and that they should not be required to account for any profit 
made by them on the purchase of debentures or charges on the Agricultural 
Hall Company’s property. In fact, the syndicate received from the liqui- 
dator in payment of these securities £20,734 more than they paid for them ; 
of which sum the trustees received £6,341. 

The intended company was then registered as Olympia (Limited). The 
memorandum and articles stated as one of its objects the carrying out of 
the above agreement, and made it binding on the company. 

The prospectus stated that the promoters, who constituted the entire 
board of the company, namely, the appellant and the three other trustees, 
had bought Olympia for £140,000 payable in cash, and were the vendors 
to the company at £180,000, and also stated that “ any other profits made 
by the syndicate from interim investments” were excluded from the sale. 

Olympia (Limited) having gone into liquidation, its liquidator took out 
a summons under section 10 of the Act of 1890 against the appellant for pay- 
ment of the £6,341 with interest. As observed in the House of Lords, the 
summons should have been for the full sum of £20,784. The summons 
was dismissed by Mr. Justice Wright, but the Court of Appeal reversed 
his decision, and ordered payment. 

The appellant argued against this judgment that—(1) when the securities 
were purchased, the appellant was in no fiduciary position towards the 
intended company, that it was an independent transaction ; and (2) that any 
duty to disclose had been discharged by the references in the memorandum, 
articles, and prospectus ; (3) that the liquidator should proceed against the 
other trustees before calling on him to make good the whole amount. 

The House of Lords held, affirming the Court of Appeal, that the essence 
of the scheme was to form a company, of which the trustees were to be 
directors, to whom the property was to be resold. A disclosure to such 
directors, who were there “to do the work of the syndicate—that is to say, 
cheat the shareholders,” was no disclosure at all. The company should 
have been informed of what had been done. The price really paid by the 
syndicate had been, not £140,000, but £140,000 less the £20,734. The 
clause as to “interim investments” was deliberately intended to mislead. 
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Lord Macnaghten said on the third point, that the appellant might bring 
an action at law for contribution if he liked, ‘“‘or appeal to that sense of 
honour which is popularly supposed to exist among robbers of a humbler 
type.” Lord Robertson, after caustic comment on the relation of the 
securities transaction to the price paid by the intended company, said with 
regard to the second point: ‘If by his own act the promoter has weakencd 
or, as here, has annulled the directorate, his case on disclosure becomes 
extremely arduous, for he has to make out such disclosure to shareholders 
as makes directors unnecessary.” Evidently the law is becoming stronger 
than the Shylocks. 


Effect of Change of Matrimonial Domicile on Community of Goods or 
Marriage-Contract—De Nicols v. Curlier (1898), 2 Ch. 61-67; (1900) 
A.C. p. 21.—Lord Eldon’s judgment in Lashley v. Hog has at last been 
distinguished. In the development of Case law by Supreme Courts ex- 
tinction follows hard upon distinction. The House of Lords reversed the 
decree of the Court of Appeal, which deference to Lord Eldon’s decision 
had obtained, and returned to the judgment of Justice Kekewich, which 
seems founded in good sense, and in accordance with sounder opinions aud 
authorities, from Savigny to Westlake. 

In 1854 the appellant married De Nicols in France, both being French 
subjects domiciled there. The husband had then little property. In 1863 
he settled in London, became domiciled and naturalised, made a large 
fortune, and died in 1897, leaving a will in English form, disposing of the 
fee, all his property, in favour of his only daughter, the respondent, and her 
children. 

The widow, appellant, claimed her legal rights under French law, 
amounting to half the testator’s personal estate. The appeal was confined 
to personal estate. She had married without any contract. By French 
law the rights of the spouses as to property were governed by the rules 
of Communauté de biens, as laid down in Articles 1401-1496 of title V. 
of the Code Civil. Any trade or business carried on either by the husband 
alone, or by the husband and wife jointly, is carried on for the account and 
benefit, or at the risk of, the community of goods, though the wife is not 
liable for the debts of such trade or business, except to the extent of her 
share in the common property. The community of goods cannot cease, or 
be determined, by mutual consent, or by any cause or event, except decease, 
divorce, judicial separation, separation of estates by a competent Court. 
The Code makes no express reference to the effect of a change of domicile 
or nationality upon the community of goods. 

If the question in dispute fell to be determined by French law, it was 
not disputed that the appellant must succeed as regards moveable property. 
Nor was it disputed that if the parties had entered into a contract reciting 
expressly what the law of France implied, the contract would have 








214 THE JURIDICAL REVIEW. 


remained unattected by the change of domicile, or by the fact that nearly 
the whole estate had been acquired by the husband after he had become a 
domiciled Englishman and a British subject. The respondent founded on 
the rule that the rights of the wife change with the change of domicile as 
regards all acquisitions of personal property, and are governed, therefore, 
by the law of the actual domicile at the date of acquisition ; and that no 
contract to the contrary effect was, or ought to be, implied ; and contended 
that the point had been decided in Lashley v. Hog, and was supported by 
the case of Hall v. Hall, 16 D. 1058. (The only matter really decided in 
Hall’s case was that the law of England, as the law of the domicile of both 
spouses at the date of the wife’s death, should determine in the first instance 
by which law, that of England or that of Scotland, the nature of the wife’s 
right to a sum of money, the produce of a Scottish heritable bond taken in 
her name, was to be governed.) ; 

The House of Lords proceeded on the broad ground that, the rights of 
the spouses being contractual, it did not matter whether the contract was put 
into writing by the parties or created by law in the absence of writing. 
“ A written contract,” further said the Lord Chancellor, “is, after all, only 
the evidence of what the parties have agreed to, and it would seem to be of 
no superior force as evidencing the agreement of the parties than a known 
consequence of entering into the married status.” This sentence seems to 
contain a petitio principii. The question was, did the law hold the con- 
tinued subjection of the husband’s acquisitions to the law of the domicile at 
the time of marriage to be the “ consequence ” of entering into the marriage 
status? And what could the spouses have known even if they had consulted 
counsel? One legal adviser, believing in Lord Eldon, would have told the 
intending spouses, “It is a known consequence that change of domicile by 
the husband—at least if the wife accompanies him—will affect acquisitions 
after the change.” Another, strong in principle and versed in Westlake and 
Dalloz, would have said “No! the articles of the Code, 1401-96, will 
follow you and bind you all over the world as a ‘known consequence’ of 
omitting to make an express contract.” The case of Lashley was distin- 
guished on the ground that the wife had no present proprietary or irrevo- 
cable right by the Scottish doctrine of the communio bonorum. Lord 
Macnaghten preferred the reasoning of the French Court of Cassation in 
Boyer’s case, 1854, to the somewhat involved views of Lord Eldon. Lord 
Macnaghten and Lord Shand expressed the true ground of judgment more 
specifically than the Lord Chancellor—namely, that the parties having inter- 
married without a written contract were by the sole fact of marriage placed, 
according to French law, in the same position in all respects as if they had 
executed a written contract expressly adopting as covenants the provisions of 
the Code. Lord Brampton concurred in regarding the case as one of marriage- 
contract, though he referred the recognition of marriage-contracts by foreign 
Courts to “an exception engrafted by the comity of nations upon the strict 
rule of the Territorial law.” This appearance of a phrase and a doctrine, 
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always incorrect, and now nearly obsolete, suggests that Lord Brampton has 
for many years intermitted his study of International law. 

Two interesting questions remain for ultimate decision :— 

(1.) Do the articles of the Code relating to the community affect the 
husband’s real property, situated in a foreign country, and to what extent? 
(2.) Is the husband’s real property in England subjected to the articles of 
the Code, or governed by the lex situs? Mr. Justice Kekewich seems to have 
held that the Code did affect such real property, and would be enforced 
by the law of England. Both points appear more open to question than 
that which this Appeal decided. 


Johanna Jack or Henderson v. The Corporation of Glasgow, First 
Division, 5th July, 1900.—This case decided a point of considerable 
moment to the corporations of large cities. The Corporation of Glasgow 
has a large refuse work at Kelvinhaugh, where some of the city rubbish is 
burnt, and some put through a process, after which it is sold for money. 
A carter was injured in or about this refuse work, and claimed compensa- 
tion under the Workmen’s Compensation Act. To enable him to succeed 
he had to show that the place was a “factory” within the meaning of the 
Factory and Workshop Act 1878. The First Division held that it was so. 
These were premises within which “ manual labour is exercised by way of 
trade or for purposes of gain,” incidental to the ‘adapting for sale of any 
article,” and wherein ‘steam, water, or other mechanical power” is used in 
aid of the manufacturing process carried on there. The corporation con- 
tended that the process by which some of the refuse was rendered saleable, 
and the gain resulting from the sale, were merely incidental. The object of 
the refuse work was not the preparation of a commodity for sale, but merely 
to enable them to discharge the public duty of removing the rubbish, &c., 
from the streets and houses. The process by which a part of the refuse was 
made saleable was a comparatively recent discovery. If carried on simply 
as a commercial concern, the Kelvinhaugh work would result in a loss to the 
Corporation instead of a gain, inasmuch as the cost of collecting and prepar- 
ing the stuff much exceeds its saleable value. The Court, however, did not 
give effect to this argument, and decided unanimously that such an estab- 
lishment is a factory in the sense which will give a workman injured there- 
on a right to recover compensation under the Act of 1897. 


Doyle v. Beattie & Sons, Second Division, 10th July, 1900.— Under 
the Workmen’s Compensation Act 1897, in the case of total or partial 
incapacity the compensation is to be “a weekly payment during the inca- 
pacity after the second week not exceeding 50 per cent. of his average 
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weekly earnings during the previous twelve months, if he has been so long 
employed, but if not, then for any less period during which he has been in 
the employment of the same employer, such weekly payment not to exceed 
one pound.” 

On the strength of the expression ‘‘ average weekly earnings ” used to 
describe the basis upon which compensation is to be calculated in the case of 
death or of incapacity, it has been held in two English cases that in order to 
entitle a workman to any compensation under the Act he must have been in 
the employment in which he was injured for at least tevo weeks, or at any rate 
(Collins L.J.) “must have been so employed during two weeks that his 
earnings can be averaged with reference to that period.” The two English 
cases are Lysons, 1 Q.B. [1900], 780; Stwart v. Nixon, 2 Q.B. [1900], 95. 

The present case raised—or threatened to raise—exactly the same point 
—viz., whether in order to satisfy the expression, “average weekly earn- 
ings,” a workman must have been.two weeks in the employment in which 
he was injured before he can have a claim under the Act. There was, how- 
ever, this difference of circumstances between the two English cases and 
the Scotch case. In the two former the workmen had been actually 
employed for less than one week ; and in this case for more than one week. 
The workman here had worked from Monday to Friday and was then 
injured, but he returned to his work at the beginning of the following week 
and remained till the Friday by which time the injury of which he subse- 
quently died necessitated his stopping work. Compensation was awarded 
in this case, the Court holding that they had sufficient material before them 
to enable them to make the calculation of the workman’s “average weekly 
earnings.” Lord Trayner indicated that he would have been prepared, if 
necessary, to hold with the English Judges that the workman must have 
been employed for two weeks, before he or his dependants could claim 
compensation. It is, however, difficult to see why—if a mathematical 
calculation, not illusory (such as dividing by one) be rendered necessary by 
the expression “average weekly earnings ”—this could not be satisfied by 
the workman’s having been in the employment for a week and a fraction. 

Moreover the Schedule merely provides a means of calculating the 
compensation; but the two English cases above-mentioned give to an 
expression in that Schedule so much force as to make it equivalent to a 
positive and substantive declaration in the body of the Act that a workman 
must have been two weeks in his employment before he can claim any 
compensation under the Act. It is surprising that the Legislature should 
have left such a marked limitation on the workman’s right to be inferred 
from an expression in a Schedule to the Act. 


C. H. B. 
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WHAT IS AN AUTHOR ? 


oo law of copyright is a branch of law which has been 

the subject of many Acts of Parliament, of much litiga- 
tion and of considerable commentary. Committees of Parlia- 
ment have considered it frequently, and Royal Commissions 
have sat upon it, and many and fierce have been the contro- 
versies respecting it in the Law Courts. The Acts of 
Parliament relating to it are the worst drawn and most un- 
intelligible in the statute book, the Committees and Commis- 
sions considering it have been the most useless of their kind, 
and the judicial opinions upon it are more conflicting and 
less comprehensible than in probably any other department 
of the law. There seems to be some witchery in it. The 
statute of Queen Anne, in which copyright was first dealt 
with by the Legislature, was prepared and pressed upon Parlia- 
ment by authors and publishers in order to secure their 
rights. Sixty-five years after its enactment the judges of 
England decided that the effect of it was to curtail, not to 
extend, the privileges of authors and publishers. In 
Donaldson v. Becket, 1774, 4 Burr. 2408, the judges by 
seven voices against four held that “the author of any 
literary composition and his assigns had the sole right of 
printing and publishing the same in perpetuity by the 
common law,” but also held by six votes to five that this 
right was taken away by the 8th of Anne, which enacted that 
authors should have copyright in their works for a certain 
term of years and no longer(a) Strangely, just one year 





(a) The House of Lords did not agree with this view of the law, but the 
opinions of the judges are more important than the judgments of the peers, as many 
of the latter were laymen, 
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before the decision in Donaldson’s case the same question was 
before the Court of Session, and twelve judges there con- 
sidered it. Eleven of them held without hesitation that 
there never was any such thing as a common law copyright. 
Lord Monboddo alone asserted its existence.(a) Legal opinion 
in England in this century has come to be the same as last 
century Scottish, for in 1854 the House of Lords, after con- 
sulting the judges, denied the existence of a common law 
right (Jefferys v. Boosey, 4 H.L. Rep. 815). It may now 
therefore be taken as settled that copyright does not exist at 
common law. But, though copyright is the creature of 
statute, the Copyright Acts do not contain a complete code of 
copyright law. To be sure there are enough of them— 
twenty-one is the number of British Acts at present in force 
(including six dealing with Colonial and International copy- 
right), and they deal with every branch of the subject, literary 
and artistic—books, pictures, engravings, etchings, photo- 
graphs and sculpture. They also regulate dramatic and 
musical representation. But literary men and artists seem 
to have been the draughtsmen. Dean Swift is said to have 
drafted the statute of Queen Anne; Macaulay had a large 
share in the moulding of the Act of 1842. The whole series 
is a disgrace to the Legislature, and has been productive of 
much litigation and some injustice. The phraseology is 
sometimes startling. We find the “author” of a picture or 
a photograph spoken of, and the “ publication” of a piece 
of sculpture is a point of time whence rights are to be 
reckoned. Throughout there is an entire absence of logical 
arrangement, of accurate language, sometimes of intelligibility. 
Some minute matters are regulated with nauscous detail ; 
many important principles are unnoticed. For the deter- 
mination of some of the most serious questions of literary 
property the Acts give no assistance. For example, you 
cannot tell from the Act of 1842 how far an abridg- 





(a) Hinton v. Donaldson, 1773, Mor. 18307, and separate report by James 
Boswell. 
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ment of a book is an infringement of copyright; you get 
no information about translations; newspapers are never 
mentioned specifically ; there is no definition of what con- 
stitutes publication. Many points on these and other 
matters have thus been left for judicial determination, and 
the solution of them depends upon principles outside of the 
wording of the statutes altogether. As already indicated 
misfortune seems to attend every attempt to regulate or 
determine literary property. ‘The statutes when interpreted 
do not carry out the intentions of the framers; sometimes 
the decisions of the Courts do not embody the judgments of 
the judges.(a) Copyright in books is regulated (as to the 
United Kingdom) by the Copyright Act of 1842 (5 & 6 Vict. 
ec. 45). It is undoubted that that Act was passed in the 
interest of authors and literary persons. In its passage 
through Parliament the bill was altered in the public 
interest, but it was no part of the intention of Parliament to 
extend in any way the rights of publishers and printers. 
The Act proceeds upon the preamble that “it is expedient 
to afford greater encouragement to the production of literary 
works of lasting benefit to the world,’ and it makes the term 
of copyright in a book published in the lifetime of its author 
endure for the life of the author, and a further term of seven 
years, or forty-two years from publication, whichever term be 
the longer. A book is defined as meaning (section 2), ‘‘ every 
volume, part or division of a volume, pamphlet, sheet of letter- 
press, sheet of music, map, chart, or plan separately published.” 
It will be observed that newspapers are not mentioned. There 
was at first trouble in regard to them. In 1869 Vice-Chan- 
cellor Malins held (b) that a newspaper was not a book within 
the meaning of section 2, but in Walter v. Lane(c) Sir 
George Jessel ruled the opposite way, and in Zrade Auxiliary 
Co. v. Middlesborough Trades’ Protection Association (d) 


(a) Caird v. Sime, 1883, 13 R. 23, Lord Rutherfurd Clark’s dissent at p. 68 and 
the judgment of the House of Lords, 14 R. (H.L.) 37; L.R. 12 App. Cas. 326. 
(b) Cox v. Land and Water Co., L.R. 9 Eq. 324. 
(c) 1881, L.R. 17 Ch. D. 708. (7) 1889, L.R. 40 Ch. D. 425. 
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the Court of Appeal were of the same opinion as Sir George 
Jessel. It is difficult to see how any other view than the 
latter could ever be maintained, for a newspaper is assuredly 
a sheet of letterpress. The latest case under the Act of 
1842 was upon copyright in a newspaper report. No 
question, however, as to a newspaper being a book was raised 
in it, and a newspaper was treated in all the Courts as 
undoubtedly coming within the Act. But other questions of 
great and far-reaching importance were decided in the case of 
Walter v. Lane(a), involving the interpretation of another 
undefined word in the Act, the word Author. Doubtless 
the “ Author” of a photograph is a difficult person to define 
(see Nottage v. Jackson, 1883, L.R. 11 Q.B.D. 627). One 
would not have thought the same difficulty attached to the 
legal determination of the author of a book. When, 
however, the “book” is the newspaper report of a speech 
delivered in public, the question of its authorship has caused 
a difference of judicial opinion which can only be described as 
normal in copyright cases, at any rate in those which reach 
the Court of last resort. 

The question of copyright decided in Walter v. Lane 
arose in the following way :—The defendant Lane published 
a volume entitled “ Appreciations and Addresses delivered by 
Lord Rosebery,” which contained reports of five speeches of 
Lord Rosebery’s. These reports were practically verbatim 
copies of the reports of the speeches printed in the Zimes. 
The defendant admitted that he had used cuttings from the 
Times, but alleged that the proofs of the book were corrected, 
with Lord Rosebery’s consent, by a comparison with a book 
of his speeches revised by himself. This book was a collection 
of newspaper cuttings, and in four of the articles in question 
the Zimes reports had not been altered in any way. It 
appears from the opinions of the judges, though it is nowhere 
stated in the report of the case, that the Zimes reports were 
verbatim reports of the speeches. Lord Rosebery’s speeches 
required no “dressing up” to fit them for publication. The 








(a) 1899, 2 Ch. 749, reversed H.L., 6th August, 1900. 
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reports appear to be simply accurate printing of words 
uttered by Lord Rosebery. The proprietors of the Times in 
these circumstances claimed a declaration that they were 
entitled to the copyright of the reports, and sought an 
injunction to restrain the defendant from further publishing 
any book containing copies of them. The reporters of the 
speeches had assigned such copyright as they had to the 
proprietors of the Times. Lord Rosebery claimed no copy- 
right. Myr. Justice North, before whom the action came in 
the first instance, gave judgment for the plaintiffs. The 
Court of Appeal, consisting of Lindley M.R., Sir Francis 
Jeune, and Romer L.J., unanimously reversed this, deciding 
in favour of the defendant. The House of Lords, Lord 
Robertson dissenting, reversed the Court of Appeal and 
restored the judgment of Mr. Justice North. The law peers 
who delivered opinions in favour of the plaintiffs were the 
Lord Chancellor (Halsbury), Lord Davey, Lord James of 
Hereford and Lord Brampton. Counting heads alone, there 
were five judges in favour of the plaintiff and four in favour 
of the defendant. The result of the case accordingly is, that 
it is declared to be the law that a person who writes down 
what another person says, and prints it, is the “author” of 
the matter thus printed. It is a startling conclusion, and the 
method by which it is reached deserves examination. ‘To 
understand the bearing of the judgment it is necessary to 
consider the wording of the section of the Act of 1842 
(section 3), which is the foundation of any claim to copyright. 
It is as follows :— 

“The copyright in every book which shall after the passing 
of this Act be published in the lifetime of its author shall 
endure for the natural life of such author, and for the further 
term of seven years, commencing at the time of his death, 
and shall be the property of such author and his assigns: 
Provided always, that if the said term of seven years shall 
expire before the end of forty-two years from the first 
publication of such book, the copyright shall in that case 
endure for such period of forty-two years; and that the 
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copyright in every book which shall be published after the 
death of its author shall endure for the term of forty-two 
years from the first publication thereof, and shall be the 
property of the proprietor of the author’s manuscript from 
which such book shall be first published, and his assigns.” 
The difference between copyright in books published in 
the lifetime of the author and books published after his death 
is to be observed. In the former case the copyright is the 
property of the “‘author and his assigns,” in the latter it is 
the proprietor of the author’s MS. and his assigns who have 
the copyright. The case under consideration came within 
the first category, as the reports in the Times were of course 
published during the lifetime of the person who claimed 
copyright—z.e., the reporter. The part of the section apply- 
ing to copyright in this instance is as clear as possible. 
There is no mention of proprietors of MS., of printer, or of 
publisher, of any one but the author. It is the author alone 
who has the copyright. Anyone claiming copyright must be 
the author, or come in place of the author by assignation 
from him. Accordingly, for the proprietors of the Times to 
be successful in substantiating a claim to copyright in the 
reports of Lord Rosebery’s speeches, they had to maintain 
that the reporter was the “ author” of the published matter 
and to claim as the reporter’s assignees. The arguments they 
advanced met with acceptance in the House of Lords, 
Although long opinions were delivered by most of the judges, 
the matter seems to lie in small compass. Perhaps the 
grounds of the judgment of the House of Lords are most 
clearly stated by Lord Brampton :—“ A speech and the report 
of it are two different things, and the author of the one and 
the author of the other are presumably two different persons. 
The author of a speech is the author of language orally uttered 
by himself. The author of a report of a speech is the author 
of a writing containing the substance or the words of that 
speech. ‘The speech must precede the report of it. The oral 
speech is not a ‘book’; the written report is. The book is 
the subject of copyright under section 3 and the property in 
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such copyright in a book is in its author.” The other 
members of the majority of the House of Lords say practically 
the same. The Lord Chancellor expresses himself as “wholly 
unable to discover why the reports in the Times are not pro- 
tected by the statute from being pirated by unauthorised 
persons,” and goes on to say: “The sole ground, as I under- 
stand the judgment of the Court of Appeal, is that in their 
judgment the producer of a written speech, unless he is the 
original speaker, cannot be an author within the meaning of 
the Act. My Lords, it seems to me that this argument is 
based upon too narrow and misleading an interpretation of 
the word ‘author.’ In my view the statute has not so 
meant to confine it... .” Lord Davey also—“In my 
opinion the reporter is the author of his own report. He it 
was who brought into existence in the form of a writing the 
piece of letterpress which the respondent has copied. I 
think also that he and he alone composed his report.” The 
opinion given by Lord James of Hereford is more hesitating 
than that of the others, and he had doubts at first. But he 
too thinks that the reporter’s art represents so much more 
than mere transcribing or writing from dictation as to make 
him the author. The Lord Chancellor and Lord Davey 
mention another consideration, which, whatever its legal 
value, probably exerted some force in moving them towards 
the judgment they pronounced. ‘The Lord Chancellor 
said : “ I should very much regret if I were compelled to come 
to the conclusion that the state of the law permitted one 
man to make profit out of, and to appropriate to himself the 
labour, skill, and capital of another.” And Lord Davey : 
“Tt is a sound principle that a man shall not avail himself of 
another’s skill, labour, and expense by copying the written 
product thereof.” 

The judgment of the Court of Appeal against the reporter’s 
copyright is emphatic and clear. The judges did not give 
separate opinions. ‘The judgment of the Court was delivered 
by the Master of the Rolls (Lindley). He puts the ground 
of judgme~t plainly in this fashion:—‘‘ The report and the 
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speech reported are no doubt different things, but the printer 
or publisher of the report is not the ‘author’ of the speech 
reported, which is the only thing which gives any value or 
interest to the report. The printer or reporter of a speech is 
not the ‘author’ of the reported speech in any intelligible 
sense of the word ‘author.’ To hold that every reporter of a 
speech has copyright in his ow report would be to stretch 
the Copyright Act to an extent which its language will not 
bear, and which the Legislature obviously never contemplated. 
The Act was passed to protect authors, not reporters.” 

The view of the Court of Appeal and the contention of 
the defendant were supported in the House of Lords by Lord 
Robertson in an emphatic dissent from the judgment pro- 
nounced. Even if the case of Walter v. Lane be of no legal 
importance in the future, it will always be remembered for 
the lucid speech of Lord Robertson. It is not often that 
judgments given in Courts of Law are graced by such felicity 
of expression and elegance of diction. And these character- 
istics, remarkable as they are, are quite equalled by the 
clearness of the thought and the vigorous statement of 
principle. The judgment must be read as a whole to be 
appreciated. No extract can do it justice. The argument in 
it seems fairly to meet and overturn the reasoning of the 
Lord Chancellor. After stating that the reporting in question 
is not of the kind that makes up out of fragments of sen- 
tences a coherent and grammatical statement, and observing 
that the merit of the reports is that they present the speaker’s 
thoughts untinctured by the slightest trace or colour of the 
reporter’s mind, Lord Robertson disposes of the “labour, 
skill and capital” argument by pointing out that a 
phonograph is a better reporter than the best of steno- 
graphers. He then goes on, “I fail entirely to see how in the 
widest sense of the term ‘author’ we are in the region of 
authorship. . . . When it is remembered that there is no 
manner of composition, as the term is generally used, even in 
the sense of arrangement by a shorthand reporter, I find it 
difficult to understand what attribute of an author belongs 
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to him.” Some of the Peers forming the majority of the 
House based their judgment upon the principle clearly laid 
down in a long series of decisions both in England and 
Scotland that copyright has nothing to do with the compiler’s 
literary merit. The compilers of a trades price list (a) and 
a railway time table(b), not to mention other “ pedestrian 
efforts of the mind,” as Lord Robertson calls them, have no 
doubt been found entitled to copyright in their productions. 
“But,” says Lord Robertson, ‘although time tables and 
furniture catalogues are not great things, there has been 
structure and arrangement on the part of the maker. I think 
that the recording by stenography the words of another is 
in a different region from the making up a time table. I do 
not say it is lower or higher, but in a different plane, because 
there is no construction.” 

It will be surprising if the opinion of the legal profession 
does not range itself on the side of Lord Robertson rather 
than on the side of the Lord Chancellor. The Act of 1842 
was passed, as the Master of the Rolls said, and as every other 
Copyright Act was, ‘to protect authors, not reporters.” It 
is not too much to say that previous to the commencement 
of proceedings in Walter v. Lane no one had ever thought 
there could be copyright in the report of a public speech. It 
was generally believed on the principles laid down in Cazrd 
v. Sime and other cases, that the speaker himself had none, 
putting aside the provisions of the Lectures Copyright Act, 
1835, as useless even if applicable, and the Copyright Acts 
were not regarded as giving rights to other people than the 
original ‘“‘makers” of the matter published. Lord Davey says, 
“Copyright has nothing to do with the originality or literary 
merits of the author or composer,” and the Lord Chancellor 
says the statute does not require originality in thought, and 
refers with approval to the decision of the Court of Session 





(a) Harpers Limited v. Barry, Henry & Co., 29th November, 1892, 20 R. 133. 
(b) Leslie v. Young, 20th July, 1893, 20 R. 1077, aff. H.L., 7th June, 1894, 
21 R. (H.L.) 57 ; (1894) A.C. 335. 
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in M‘Lean v. Moody(a) and the opinion of Lord Deas 
therein. But with deference to the Lord Chancellor, Lord 
Deas did not say, and the Court of Session did not assume, 
that originality was not required. Lord Deas specially 
refers to “compilation and arrangement,” the very point 
Lord Robertson notices, and the judgment of the Court 
was simply that the persons who had registered themselves 
as proprietors of the copyright of the ‘‘ Clyde Bill of Entry,” 
had set forth a sutflicient prumd facie title to try the 
question of copyright before a jury. Surely originality is 
assumed in the statute by the use of the word author. None 
of the learned lords giving judgment in Walter v. Lane 
discussed the etymology of the word or referred to any usage. 
It would be difficult to find usage which would sanction the 
application of the word author to a reporter. As to its 
meaning—a dictionary of authority, published in this 
country by the Zimes(b)—the Century Dictionary—gives it 
primarily, “The beginner, . . . originator, creator,” and 
secondarily, “the original composer of a book or writing of 
any kind, as distinguished from a compiler, translator, editor 
or copyist.” A “compiler” is here not the compiler of a 
time table—he is an original composer—but the compiler of 
a book of extracts. Originality of thought in some form has 
been a feature of authorship in all previous copyright cases. 
This is the first in which the dignity of authorship has been 
conferred upon one whose writing contains not a thought, 
not a phrase, not a word, not a syllable of his own. The 
punctuation might be the “author's” contribution to the 
work, but even that is doubtful. Probably it is the printer’s. 
Even if it is the reporter’s, it simply represents by conven- 
tional signs the pauses of the speaker’s voice. 

But why, if the labour of the stenographer is to entitle 
him to be considered the author of the publication, should not 








(a) 23rd June, 1858, 20 D. 1154. 
(b) Note.—It is reprinted by the Times. Do the proprietors of the Times 
claim to be the Authors of it ? 
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the printer be an author too? No doubt, without ‘the 
“jabour, skill and capital” of the reporter the report would 
not exist, but it is also true that without the same attributes 
and possessions of the printer the “sheet of letterpress” 
would not be produced. The one seems to be as much entitled 
to his share of another man’s brains as the other. But truly 
the argument based upon “ labour, skill and capital” has no 
application. The Copyright Act does not say that no man is 
to make profit out of the labour, skill and capital of another. 
Lord Davey says: “It is a sound principle that a man 
shall not avail himself of another’s skill, labour and expense, 
by copying the written product thereof.” With the utmost 
deference to Lord Davey it is submitted that, so far from 
being a sound principle of copyright law, this statement is 
not a principle of law at all. In every walk of life, in every 
department of human energy men do avail themselves of the 
skill, labour and expense of others, and they have a perfect 
right to do so except where they are restrained by positive 
enactment. ‘The patent laws are the best illustration 
of this. In the department of copyright it is quite 
common. After considerable expenditure of skill, labour, and 
expense, extending perhaps over many years, a learned 
professor publishes an accurate text of the works of a 
classical author with elaborate notes. The notes are respected, 
but the reward the scholar receives for his labours on the 
text is to have his recension made the basis of every school 
and college edition of his author. There is no saying 
of course what the House of Lords will do in the future, but 
no one during the two hundred years the copyright laws 
have been in existence has claimed copyright in the works of 
Homer or of Horace, and yet the collation of many MSS. 
involves skill, labour and expense ! 

An important aspect of the question of copyright in a 
public speech seems to have escaped notice in all the discus- 
sions of Walter v. Lane. Can there be copyright capable of 
being acquired by anyone in a literary composition first 
delivered to the public, in public, without restriction? In 
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Caird v. Sime(a), Lord President Inglis formulates the 
following proposition as undoubted law. 

“Tf anyone delivers a lecture or a speech, whether 

previously committed to writing or not, to the public 
generally, without distinction of persons or selection or 
restriction of his hearers (as by charging a fee or requiring a 
ticket of admission, or adjecting any other condition to the 
general invitation to the public), not the substance merely 
but the very words of the address may be published by any | | 
one next morning, on the ground that the lecturer or 
speaker has abandoned his ideas and words to the use of the 
public at large, or, in other words, has himself published 
them.”. The Lord Chancellor (Halsbury) in the same case (b) 
indicates public lectures and sermons as compositions in 
which the person who delivers them cannot acquire copy- 
right. Now for any person to acquire copyright in a work 
there must have been no prior publication of it.(c) Docs | 
not the public oral delivery of the composition amount 
to abandonment of it to the world so that copyright in it is 
incapable of being acquired? The word “ published” in the | 
International Copyright Act of 1844(d) has been so construed. 
That statute (section 19) provides “that neither the author 
of any book, nor the author or composer of any dramatic 
piece or musical composition . . . which shall after the pass- 
ing of this Act be first published out of Her Majesty’s domin- 
ions, shall have any copyright therein.” A play was acted in 
New York—the book of the play was never published—the 
acting was held to be publication.(e) It does not seem to 
make any difference in principle that the words of the play 
existed in writing. 

Mr. Justice North and some of the law lords relied 
upon several cases in England recognising copyright in law 
reports as supporting the position of the reporter of public 


I 











(a) 13 R., at p. 33. (b) 14 R. (H.L.), 39; L.R. 12 A.C. 337. 
(c) Routledge v. Low, L.R. 3 H.L. 100; Blank v. Footman (1888), L.R. 39 
Ch, D. 678. (d) 7 Vict. ¢. 12. 


(e) Boucicault v. Chatterton, 1876, L.R. 5 Ch. D. 267; see also Boucicault v. 
Delafield, 1863, 1 Hem. & Miller, 597. 
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speeches.(a) But it is to be observed that these reports 
contained rubrics, and statements of facts composed by the 
reporters which can undoubtedly be the subjects of copyright. 
No case has hitherto occurred in the United Kingdom of a 
reporter claiming copyright in the reports of the opinions of 
the judges. In America it has been ruled that there is no 
copyright in the judges’ opinions.(b) It is not denied that 
a report composed by a reporter of a case in Court or of a 
public meeting can be the subject of copyright and that the 
reporter is the author of it. In Walter v. Lane the judges 
who were against the reporter's copyright admitted that a 
report which was not verbatim might, inasmuch as it was 
the composition of the reporter, be copyright. A professed 
précis summary or abridgment may well be copyright, 
but is an incorrect report entitled to this privilege ? 
Lord Davey is properly jealous of the doctrine that the 
copyright in a report varies inversely with the skill of the 
reporter. May this not be met by the doctrine that an 
incorrect report is a fraud, and therefore, under the rule laid 
down in the case of Wright v. Tallis(c) and in the opinion 
of Lord President Inglis in Macfarlane v. Oak Foundry 
Co.(d), not entitled to copyright ? 

All regulations respecting literary property are artificial. 
In their very nature they are bound to be so, Rights to 
property heritable and moveable are easily comprehended 
and comparatively speaking easily defined; even rights to 
certain incorporeal species of property, such as debts and 
similar obligations present little difficulty, but the right to 
“multiply copies” of books is difticult to grasp, and its limits 
and extent impossible to define. To the common law the pre- 
cise definition of copyright was an insoluble problem ; to the 
Legislature it has presented difficulties well-nigh insurmount- 
able; for the judiciary it has laid pitfalls and traps into 
which many eminent personages have fallen. At best a 








(a) Butterworth v. Robinson, 5 Vesey, 709 ; Sweet v. Mangham, 16 C.B. 459. 
(b) Banks v. Manchester, 1888, 128 U.S. 244, and cases there. 
(c) 1845, 1 C.B. 893. (a) 1883, 10 R. 801. 








230 THE JURIDICAL REVIEW. 


copyright law is, as Lord Macaulay said, “‘a tax upon readers 
for the purpose of giving a bounty to authors.” That tax 
most people would willingly pay if the proceeds go into the 
proper exchequer. The genius, the wit, and the learning of 
Lord Rosebery never fail to charm the reader of the daily 
paper, when he has the good fortune to find one of Lord 
Rosebery’s speeches reported there, and he does not grudge 
his threepence in payment therefor. He might even 
willingly pay more if his contribution were to give some 
remuneration to Lord Rosebery and some incitement to Lord 
Rosebery to produce “ literary works of lasting benefit to the 
world,” but if his extra pennies go straight into the coffers of 
the proprietors of the Zimes, or even into the pockets of the 
respectable but mechanical barrister who makes a living out 
of Lord Rosebery’s utterances, he may be pardoned if he 
thinks the tax unjust. 

What is the result of the decision in Walter v. Lane? The 
rule of law, as hitherto understood, that a public lecture, 
speech or sermon delivered free to the public is incapable of 
being the subject of copyright, must be modified. In Cazrd 
v. Sime the person who published reports of lectures was inter- 
dicted, because the lectures were not public lectures, because 
they were delivered to a limited audience on the implied con- 
dition that they were not to be published. In Walter v. 
Lane the speaker has no copyright because the speech is 
publicly delivered, but the reporter acquires copyright on 
account of his “ labour, skill and expense.” The student who 
attempted to report Professor Edward Caird’s lectures in 
1885 has a distinct grievance against the House of Lords. 
The cases of Caird v. Sime and Walter v. Lane are irrecon- 
cileable. 

And now we are to have reporters’ copyright in every- 
thing. That is inevitable under the judgment. There were 
no modifying circumstances in Walter v. Lane. The issue 
was presented as sharply as possible. Hereafter, whenever 
anyone utters “ winged words” under such circumstances as 
amount to publication, if there is a “ chiel takin’ notes,” the 
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chiel is to have the sole right of reproducing the words for the 
term of his life and seven years after, or for forty-two years from 
the day he first publishes them, whichever be the longer term. 
Did Robert Burns contemplate when he wrote about Captain 

| Grose’s peregrinations, that if on any public occasion the two 
heroes had met, and Burns had recited in verse his opinion 
of Captain Grose, that he (Burns) would have had the 
honours of the encounter, but that Grose would have had 
the copyright and consequently the bawbees ? 

The possibilities of the “ chiel amang us takin’ notes,” are 
infinite when he is invested with all the rights and powers of 
an author under the Copyright Act. Our most cherished bon 
mots, our choicest epigrams are not our own in his hearing, 
unless we carefully label them as for “private circulation only.” 

The question of law reports may become serious. Law 
reporting is peculiar. The law of the British Empire is to 
be read not so much in the statutes of the realm and in the 
works of institutional writers asin the opinions of the judges 
of the empire. Hitherto these judgments have been regarded 
as public property, which might be transcribed into other 
reports or embodied in legal treatises. But that is no longer 
law. The reporter of a judgment in the Courts will now 
have an absolute right to prohibit the reproduction of the 
opinions delivered by the judges. It will be an intolerable 
hardship if the public utterances of public officials discharg- 
ing their public duties are to become the private property of 
individuals. 

The shorthand writer is entitled to proper remunera- 
tion for his work, but copyright for the long term allowed by 
our law is a reward out of all proportion to his labour. The 
thesis that British Copyright Acts rarely succeed in carry- 
ing out the intentions of their framers is borne out by Walter 
v. Lane. The Act of 1842, conceived in the interests of men 
of learning and letters, confers no right upon the composer of 
elegant public addresses, but is of lasting benefit to the pro- 
prietors of the Times. 

ALEXANDER MoFFArt. 
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THE CUSTODY AND GUARDIANSHIP OF 
CHILDREN. 


ove possession and cave of children are usually discussed 

under custody and guardianship. The latter term 
includes the former. But guardianship in its popular, if not 
in its legal, application is somewhat restrictive. It concerns 
more immediately the rights of others to act as guardian in 
place of the father. Strict: juris a child is no doubt the 
ward of his father, and the father, as such, is his warden or 
guardian. He is the natural protector. Underlying his 
position, whether expressed in Latin or Saxon form as tutor 
or guardian, is this root idea of protection. Yet in daily 
life guardianship rather suggests the absence of paternal 
care. Such a conception runs through “ The Guardianship of 
Infants Act 1886.” 

During cohabitation, and assuming absence of fault, the 
right of the father to the guardianship of his children, by the 
law of England and of Scotland, may be described as 
practically absolute. With the exercise of his authority as 
the head of the family, the mother has legally, by the 
Common Law, no title to interfere. She may have now 
independent rights as wife in regard to her property. But, 
in the upbringing of her children, she has not even a con- 
current right with their father. Potestas she has none. In 
the family, dual control is not legally recognised. The 
father alone can say where and how his children shall be kept 
and educated. Yet, as in ancient Rome, so now “the 
majesty of the paterfamilias” is best sustained by the actual, 
often predominant, voice given, in fact, to the wife by 
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delegation, as it were, of his authority. ‘“ Mothers are the 
makers of Empires.” During infancy at least of children, 
the wise father must naturally repose great confidence in 
the discretion of the mistress of the house. It is to this 
period that Stair applies the term “infancy,” the period of 
pupillarity, when children are, as he writes, without dis- 
cretion—z.e., until twelve in the case of girls and fourteen in 
the case of boys; although upon that ground the reason does 
not appear for the assumed earlier discretion of girls. The 
age of discretion in England is held as fourteen in the case of 
boys and as sixteen in the case of girls, and for that likewise 
arbitrary rule there seems better reason. In its most 
restricted meaning an infant, according to English law, is a 
child until seven, being a minor thereafter, while in its 
technical legal significance an infant is a child until majority. 
In this sense “infant” is used in the Statute of 1886 as 
regards its application to England and Ireland. In applying 
the Act to Scotland it may be doubted whether it was right 
to make “infant” synonymous with “ pupil.” The guardian- 
ship of the father, according to Scots Law, certainly lasts, 
somewhat ineffectively after pupillarity, until the majority of 
the child. Stair suggests that it endures even past majority. 
Both systems of English and Scottish law recognise the 
undoubted right, however, of the father stante matrimonio 
to the custody of his children however young as against the 
mother. The mother cannot withdraw herself from the 
family home and take the children with her. Leaving it 
under circumstances which she does not seek to justify, she 
can have no claim to their custody in opposition to the right 
of the father. The law, out of regard for the child, may not 
deprive the mother of the keeping of a mere infant, but it 
certainly prevents her getting the custody at a very early age 
when she can qualify no relevant ground for her voluntary 
separation, and no injury to the child.(a@) The law may 





(a) Stuart, 1870, 8 M. 821; Lilley, 1877, 4 R. 397; Mackenzie, 1881, 8 R. 
574, in which access to a daughter was refused to the mother, who declined to 
take judicial proceedings against her husband on the ground of his alleged cruelty, 
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operate harshly in a particular case, but its aim is well 
intentioned. ‘The family home is not to be broken up with- 
out grave cause. If the wife insist upon living apart from 
her husband, he is entitled to say that the children shall at 
all events remain with him. Such a course may effect an 
earlier reconciliation. But in any view the Court can proceed 
on no view alternative to desertion where the wife does not 
seek judicial relief as a party wronged. 

Yet the paramount right of the father must not be pressed 
to the clear detriment of the child. A court of law may well 
exercise its jurisdiction cautiously in all such cases, and 
have the interests of the child ag the chief guide in the 
settlement of conflicting parental claims. An unreported case 
may be given as significant of the wisdom of caution. <A 
landed proprietor petitioned the Court of Session for the cus- 
tody of his daughter, two years and a-half old. He described 
her as of a nervous temperament. The mother had left her 
husband’s house alleging cruelty, but she did not seek to 
vindicate her right to judicial separation. She desired to 
keep the daughter, but she had no specific ground upon 
which to base her case. She made merely general state- 
ments. Her husband was violent in temperament, and it 
was not, she stated, in the interests of the child that she 
should be withdrawn from her mother’s care. The Court were 
urged to grant an order de plano for delivery. The father 
practically satisfied the Court that the wife’s answer to his 
demand was irrelevant. The wife submitted in the last resort 
that a report might be obtained from the Sheriff of the 
locality before final disposal of the petition. The Court with 
hesitation acceded to this. The Sheriff reported that in his 
view it would not be safe to place the child in the charge of 
the father, not because the girl might not safely have been 
taken from the mother, but because of circumstances elicited 





although she subsequently successfully resisted his action for divorce as based on 
her desertion by justifying her withdrawal, 1895, 22 R. H.L. 32; A. C. 384. 
The judgment of the Court was right upon the statements as presented at the 
time, but the sequel proved that she suffered injustice ; Rintoul, 1898, 1 F. 22. 
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by him with regard to the father, making it dangerous for 
the child to live under the same roof. The application was 
abandoned. Had such an apparently simple case come under 
the notice of the Court prior to the Act of 1886, it is sur- 
mised that the order for the delivery of the child to the 
father would have been instantly made in deference to the 
absolute character of the patria potestas and without any 
enquiry. Such was precisely the course taken in a case (a) 
brought before the Court of Session in 1869. There the 
mother of a child, seven months old, was deprived of it, 
because she could predicate no danger to the health of the 
child. No enquiry was made. The simple bereavement of 
the mother’s care was an irrelevant consideration. The 
Court then treated as equally irrelevant charges of cruelty 
against the husband. Still less was any heed paid to her 
appeal ad misericordiam,— You” (the husband) “have 
thirteen others, and he is my only one.” ‘Thus the wife in 
such circumstances was formerly regarded as no more than a 
stranger, but the Act of 1886 has changed her position before 
the Court for the better. 

In regard to the education of his children generally, and 
to their religious training in particular, the father may be an 
autocrat. But his despotism is founded on wise consider- 
ations. Were the spouses to have co-ordinate rights, it would 
necessitate provision for the settlement of domestic differ- 
ences either in the shape of a family council, repugnant to 
English and Scots law alike, or of an appeal to a judicial 
tribunal. ‘The latter alternative would be an intolerable 
burden upon the judges, unless suitors could wait, as Maule 
J. once said with regard to wagering, “until they had nothing 
else to do.” They are sufficiently burdened with religious 
interests when such arise, as is usually the case, after the 
death of the father. So great is the extent of the patria 
potestas in this direction, that no prenuptial undertaking 
upon the subject, however solemn in form, is binding upon 





(a) Nicolson, 1869, 7 M. 1118. 
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the father. The violation of antenuptial promises about 
religious training has been at the root of many a con- 
jugal strife. Yet, strong as is the father’s power in the 
control of creed, it may be suggested that the very wide 
terms of section 5 of the Act of 1886 are not without 
some qualifying effect upon that control. No case has come 
into Court where the father was not only irreligious, but 
agoressively atheistical, and the mother had her religious 
beliefs. It may be conjectured that the Court would strain 
its powers in the direction of a child’s religious training, 
although, as Mrs. Besant, citing the instance of a famous 
philosophical writer, argued that a child suffered no harm in 
not receiving such instruction.(«) 

But where a father’s interests may conflict with his duty, 
the Court is not slow to intervene. For example, he will not 
be allowed to use his position as legal administrator of the 
child to secure control of its property when his own financial 
condition induces the belief that he may be a bad trustee. 
So where a father residing in Russia, having married a 
Russian lady, and upon her death having sent his infant 
child to the care of his mother in Scotland, the paternal 
grandmother obtained the appointment of a factor loco tutoris 
to the child, and upon a representation to the Court, 
was authorised to detain the child in Scotland against the 
request of the father who desired the custody in order to 
satisfy the Russian Courts before parting with money left to 
the child by Russian relatives.(b) 

Before examining the state of the law since the passing of 
the statute of 1886, the severity of the law of the United 
Kingdom, as theretofore applied, may be usefully illustrated 
by two cases which came respectively in 1883 before the 
Courts in England and in Scotland. In the Scots case(c) 
the father was abroad and by his sanction, his children, aged 





(a) Besant, 1879, 11 Ch. D. 508. 
(b) Moncrieff, 1891, 18 R. 1029. 
(c) Pagan, 1883, 10 R. 1072. 
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four, five, seven and ten respectively, were in this country with 
their mother. Her conduct was without reproach. But the 
father desired to deprive his wife of their charge, and to place 
them in the custody of his mother, with a view to their educa- 
tion at her sight and under his direction. Inglis L.P. had 
no difficulty in acceding to the application of the father. In 
the father’s conduct in so removing the children from their 
mother, Lord Mure saw nothing capricious. ‘l'o any one 
not indoctrinated with the absolutism of the father’s rights, 
it savoured certainly of caprice, if not of want of considera- 
tion, verging on cruelty. The interests of the children must 
have been placed in jeopardy. They were taken away from 
the society of a mother when most beneficial to them, but 
the judges in applying the common law, while professing 
to guard the interests of the children, perceived no injury in 
such an exercise of the paternal power. In the English 
case(@) the judges decided that the father has his legal 
right to control and direct the education and upbringing of 
his children until they attain twenty-one, and notwithstand- 
ing that they might be made wards of Court, according to 
the practice in England. They said they would not interfere 
with his rights unless for one of three causes, namely, gross 
moral turpitude, abdication of his authority, or attempted 
removal of his children, being wards, out of their jurisdiction. 
The rights of the father, according to Brett M.R., were 
“sacred.” The law reposed a general trust in his natural 
affection, and save in one of the three cases, they would not 
interfere with his discretion. The facts of the case were 
extraordinary. The Protestant father had married a Catholic 
lady, promising before marriage that the children would be 
brought up in the Catholic faith. He did not keep this 
promise, and insisted upon the children being trained as 
Protestants. The mother secretly instructed them in her 
religion, with the result that they refused to attend 
Protestant services with their father. Thereupon he made 





(a) Agar-Ellis, 1888, 24 Ch. D., C.A. 1888. 
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them wards of Court. Despite his remedy, he was, how- 
ever, compelled to assent to the eldest daughter, so pro- 
nounced was her adherence, remaining a Catholic. But he 
insisted upon restricting her communication with her mother, 
from whom he lived apart. Both spouses were rect? i curia. 
Variance in creed was their sole cause of separation. ‘The 
father refused to allow his eldest daughter, seventeen years 
of age, to visit her mother, for whom she had an ardent 
affection. He subjected all written communications from 
the mother to a rigorous censorship, practically reducing the 
right of correspondence to an open post card form. Although 
the judges agreed that this was “strange control” on the 
part of the father, they refused to interfere. Bowen LJ. 
observed that their judicial machinery was quite inadequate 
to the task of educating children in this country. The 
refusal to interfere must have operated injuriously both to 
the mother and to the daughter. The conduct of the 
husband was despotic. Unfortunately for the mother and 
daughter the application was a proceeding to interfere with 
the father’s actual custody. It is difficult to conceive that 
the judges would have arrived at the same result in an 
application by the father to regain a custody he had lost. 
If the daughter, as she might have done, had chosen to select 
a friend’s house for residence, outside of her father’s control, 
it is considered that even in 1883, the father would have 
failed in an application for a writ of habeas corpus. ‘The 
daughter would have answered that she was under no 
restraint. The joint desire of mother and daughter to 
obtain freedom from a “strange control” would thus have 
been indirectly accomplished. No doubt the vital distinction 
in the former practice of the two countries lay in the refusal 
of the English law to interfere with the father’s discretion 
as to the mother’s right of access to children, so long as 
he was not neglecting their education. The common law 
of Scotland always recognised the legal right to access 
of the mother, so long as blameless, even where the 
father has recommended his testamentary guardians to 
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remove the children from her control and influence.(a) 
The Scots Courts are reluctant, however, to interfere, save in 
very exceptional circumstances, with the refusal of a father 
to allow an adulteress after divorce to see her children. 

But in Scotland the authority of the father, although in 
strict law recognised until majority, ceases to be a “right of 
dominion” upon the children attaining puberty. Sub- 
stantially the view of the English law is the same so soon as 
the child arrives at the age of discretion. The law does 
not aid an undutiful child in rebellious opposition to the 
wishes of his father. In the Mosaic law, parents might 
“denounce” children as wicked before the elders at the 
gate without right of defence and move for execution by 
stoning. But it is apprehended that the benefit of executory 
process will not now be granted by the law courts to 
concuss refractory minor children into positive compli- 
ance with parental directions, however reasonable. A 
century or so ago, the Lord Chancellor might order the 
restoration to Cambridge of a ward, who preferred Oxford, 
and ensure obedience by appointing an officer to play “‘ battle- 
door and shuttlecock” with his charge in his various escapes. 
In France the Civil Code still provides for the Court making 
an order of detention on the request of parents of children who 
show a tendency to deviate from the path of right. But the 
dignity of British law would not now discharge the office of 
monitor orjailor. In fact as Lindley L.J. recently observed,(b) 
the circumstances must be very special to secure the assist- 
ance of the Court in forcing a child of the age of discretion 
to remain with either parent or other guardian against its 
own wishes. The law would not otherwise act sensibly, if it 
disallowed the right of children of mature years to have a 
controlling voice in their place of residence and manner of 





(a) Bowman, 1888, 10 R. 1234. The English Courts act upon the same 
principle in applying the English Act of 1857. Handley, 1891, P. 124. Where 
both spouses have been guilty of immorality, the child will be placed in neutral 
custody, and the access of the parents will be in the discretion of the Court. 

(b) Thomasset, 1894, P. 1895. 
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life, while allowing them to marry and test.(a) Neither 
English nor Scottish judges will, however, commit themselves 
to the absolute view of the child’s right to make this election. 
But in practice, in the absence of any suggestion against the 
genuine expression of the child’s wishes, these are treated as 
conclusive. The Guardianship of Infants Act 1886, has by 
clear implication notably emphasised this view. The law of 
Scotland was expounded by Inglis L.P. in the well-known 
ease of Harvey.(b) The facts did not raise the question 
purely. The father had been guilty of a “great family 
crime,” and the children would not entertain the idea of his 
society. Ina recent case(c) the father sued for recovery of his 
daughter from the custody of her aunt. An order for her 
delivery was made before she emerged from pupillarity, and the 
aunt’s estates were sequestrated 7n penam for non-compliance- 
The child attained the age of twelve, and then stated, and as 
the Court believed freely, her desire to remain with her aunt, 
from whom it appeared it would have been a “real grief” to 
part her. The Court allowed her to remain with the aunt, 
who had purged her contempt. Robertson L.P., expressing 
his opinion in negative form, said: “I cannot say that the 
father has so high a right as to override the choice of his 
minor daughter, where the choice is quite sustained by the 
general well-being of the child.” Lord Adam thought that 
the child should not suffer if the contemplated separation 
from her aunt involved grief. Plainly, the standpoint of the 
child, not of the father, is now the key in the judicial solu- 
tion. The interests of the child are “paramount.”(d) But 
no case truly forms a precedent for another. The divergence 
of treatment of cases presenting almost identical facts proves 
that “first impression” is a great factor in their determi- 
nation. 





(a) Soin Scotland. But in England an infant cannot make a will, and in the 
case of wards in Chancery, marriage is subject to the approval of the Court. 

(b) Harvey, 1860, 22 D. 1198. 

(c) Edgar, 1894, 21 R. 1076. 

(d) Lindley L.J.in A. and B, Infants, 1897, 1 Ch. 786. 
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but questions of parental control are naturally less 
frequently raised between the spouses during the subsistence 
of the marriage bond than upon its dissolution, for fault of 
the husband, whether absolute or qualified. Formerly, this 
rupture of the marriage relation, unless in most exceptional 
circumstances, made no change in the father’s right to keep 
his children. The wife suffered the greatest hardship. 
Often she was deterred from vindicating her own rights 
in consequence of her husband’s wrong-doing, because 
he could hold over her in terrorem the threat that she 
would lose the companionship of her children. But the 
present reign has been identified with an anxious desire to 
ameliorate the wife’s position as to her children in actions 
for divorce or judicial separation against her husband. In 
1857 and in 1861 Acts(a) were successively passed for the 
reeulation of her interests as the mother of children in such 
suits in the English Divorce Court and before the Supreme 
Court in Scotland. The jurisdiction conferred under the 
two statutes was identical.(L)) The 35th section of the 
English Act is the model of the 9th section of the Scots 
statute, with one, but important, variation. By the English 
Act the Court were empowered to make orders, particularly 
in their final decree, with respect to the custody, maintenance 
and education of the children of the marriage. Under the 
Scots Act, the power of the Court in reference to such orders 
was restricted to the “pupil” children of the marriage.(c) No 
good reason can be assigned for the restriction. Yet it can 
hardly have been an accident. It was no doubt based on the 
hypothesis that after pupillarity a child was free from legal 
control. Such an assumption is not supported by any 
established difference in the law of Scotland from that of 
England. The minor is still subject to control, although the 
extent of his subjection does not admit, as appears from the 





(a) The Matrimonial Courts Act 1857; the Conjugal Rights (Scotland) 
Act 1861. 
(b) Symington, 2874, 2 R. H.L. 41, per Lord O'Hagan. 
(c) Watson, 1895, 23 R. 219. 
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opinion of eminent judges in both countries, of exact legal 
definition. This limitation of the maternal interest in 
Scotland is maintained in the statute of 1886. In dealing 
with their powers under these respective sections, the 
English judges were more sagacious. Indeed, as the Scottish 
judges were imbued with the essence of the patria potestas, 
they failed to see that they were now invested with a 
more extensive jurisdiction. They held that the 9th section 
only empowered them to exercise the same powers as reposed 
in them in applications to their nobile officium. They there- 
fore acted upon the footing that no change was made upon 
the common law rights of the father by the mere fact of a 
decree a vinculo or one a mensa et thoro. On the other hand 
the English judges saw that the cognate section of the 
English Act was specially passed in the interest of the wife 
as a mother. To them it was otherwise without meaning. 
It does seem strange that no weight was placed by the Scots 
judges upon the important words of the section, in terms 
of which they were to make such orders as were “just 
and proper.” The parents were not mentioned in the 
section. The inference was obvious that the parties entitled 
to first consideration were the children of the unoffend- 
ing spouse. Accordingly, except in flagrantly gross cases, 
the innocent wife only obtained her remedy at the cost 
of being deprived of the children. That was repugnant 
to the minds of English judges, and they acted differently. 
Since 1857 they have always treated the father’s breach of 
marital duty as affecting his rights and as supporting the 
objection to separation of children from an innocent mother.(a) 
The Scots judges could not, as they thought, punish the 
husband by separating him from his children, but they 
overlooked the fact that they severely punished the wife by 
withdrawing the children from her care.(b) Equitable con- 
siderations gave an innocent wife a claim to their custody 


higher than that of a guilty husband. Lord Herschell C. truly 





(a) Smart, 1892, P.C., L.R.A.C. 425. (b) Lang, 1869, 7 M. 445. 
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indicated that it was an inequitable result to give childrén to 
the sole custody of a wrong-doer.(a) When the guilt of the 
husband, however, was in the opinion of Scots judges very 
gross, they turned completely against the husband, and in 
doing so they forgot the interests of the children. In 
Symington’s case(b) all the children were given to the 
mother, and the House of Lords had considerable diffi- 
culty in finding reasons for interfering with this exercise 
of discretion on the part of the Court of Session. The 
father had misconducted himself, but in extenuation it was 
judicially said on his behalf that he had sinned in secret and 
without persisting in a course of sin, and that, as he was other- 
wise a man of probity, it was not in the interest of his boys 
in particular that they should suffer absolute separation from 
him, Although, again, the English Act was expressed without 
limitation of time, the point was raised in England that the 
Court was debarred by implication from making their orders 
extend beyond the age of discretion, but the argument was 
rejected.(c) Notwithstanding the difference in the sections 
of the two Acts, where Scots judges exercise their discretion 
in favour of the mother, the effect of giving the custody to 
her during pupillarity substantially secures a lasting connec- 
tion between her and the children, leading them to abide by 
her, if and when the father seeks to disturb their rights after 
pupillarity. No analogous case has occurred in Scotland, but 
there is no reason to doubt that the Court of Session would 
refuse to give the custody of children to an innocent wife under 
a decree of separation if she intended to change their religion. 
In such a case the English Court placed the children in 
neutral custody and gave the spouses joint access.(@) 

In connection with this branch of the subject, the seventh 
section of the statute of 1886 seems intended as corollary to 
the sections in question of the Acts of 1857 and 1861. But 





(a) Stevenson, 1894, 21 R., H.L. 96. 

(b) Symington, 1874, 2 R., H.L. 41. 

(c) Thomasset, supra, over-ruling Lord Blandford’s case (1892), p. 148. 
(d) D’ Alton, 1878, 4 P.D. 88. 
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it does not seem aptly framed to secure the obvious intention 
of the Legislature, in so far as it affects the guardianship of 
children of a Scots marriage. It provides that the Court in 
deereeing divorce or judicial separation may declare the 
father, when the guilty spouse, to be an unfit custodier, and 
that his right will not revive tpso jure by the death of the 
other parent. There is nothing in this section to limit the 
duration of the custody given to the other parent to the 
period of pupillarity, and the reference to the death of 
the other parent excludes any restoration of the father's 
control during life so long as the children have not at- 
tained majority. But in view of the restrictive inter- 
pretation given to “infant,” when applying the Act in 
Scotland, it necessarily enables the guilty parent to raise the 
question of guardianship of new upon the minority of the 
children. The point may not be of great practical import- 
ance, but it would have been preferable as affecting the 
practice in both countries to have recognised the right 
of the mother, to the legal guardianship, in a case where 
the father was declared unfit for guardianship, and to have 
given power to the Court in such suits to appoint her as a 
guardian expressly. Even during pupillarity, she is given 
the mere custody. The seventh section suggests that she 
becomes guardian with the rights of a tutor to administer the 
estate. But it does not give her this right. In such cases 
where the pupil child has estate, it would be anomalous to 
leave its administration in the hands of a parent held unfit to 
have custody. The mother could in such a case only resort 
to the equitable jurisdiction of the Court and apply for 
her own appointment as factor loco tutoris. Such considera- 
tions do not apply in English practice, where the rule prevails 
that, once an order for custody is made in favour of a mother, 
it normally endures till majority, and so far as the infant’s 
estate is concerned, it is a simple matter to have the guilty 
parent divested of the right to interfere. Presumably the 
mother would be the appropriate tutor during pupillarity and 
the best adviser of her children after they passed into 
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minority, but the law of Scotland is still unaffected by’ the 
Act of 1886 in these respects, and in logical completeness the 
Act seems to fail. 

Important custody questions may arise upon the death of 
the father, survived by the mother. Assuming that the 
relations of the spouses had been normal, the custody, by 
the common law of Scotland, naturally fell to the mother, 
although a tutor had been nominated by the father. The 
testamentary guardian was concerned only with the adminis- 
tration of the pupil’s estate. The mother was subject to any 
directions of the father in his will. It was open to the 
father to make the mother a testamentary guardian, and so 
enlarge her powers over estate as well as person. Now, 
however, as a result of the statute of 1886, the mother 
becomes sole guardian in the absence of any guardian 
appointed by the father’s will, or jointly with the guardian 
whom he may so nominate. She doves not necessarily lose 
her legal right of guardianship upon re-marriage.(a) The 
Court of Session, acting upon this view, allowed a lady, the 
wife by her second marriage to a Florentine banker, to take 
the daughter of her first husband to Italy in opposition to 
the will of the tutor-nominate. The mother satisfied the 
Court she was acting for the benefit of the child. By the 
common law of England, the mother also became custodier 
of the children on the father’s death, but the right of testa- 
mentary guardians to interfere with her custody seems to he 
larger than in Scotland. They could take the custody from 
her.(b) Under both systems, she must not change the 
religious faith of the child from what it was in the father’s 
lifetime, unless he was absolutely indifferent to creeds. Her 
duty was well expressed in a considerate and considered 
judgment by Wickens V.-C.—‘‘She must bring up the child 
in the faith of the father, even although she utterly disapproves 
of it.”(c) The Courts of Law have ample power over 





(a) Maquay, 1888, 15 R. 606. 
(b) Andrews, 1873, L.R. 8 Q.B. 153. 
(ce) Hawksworth, 1871, L.R. 6 Ch. Ap. 539, 
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guardians in seeing that the interests of the child, religious 
or otherwise, in no way suffer, and the statute of 1886, 
while enabling joint-guardians to come to the Court for 
settlement of their differences, does no more than declare 
the common law in providing for the removal of guardians 
acting in virtue of the Act or otherwise.(a) Incident to the 
scheme of the statute of 1886, the equality of the parents in 
the appointment of guardians to act after their death is 
enacted. The father formerly had an exclusive right. The 
mother may now appoint a guardian, and such guardian 
will act jointly with the testamentary guardian of the father. 
It was only right, further, that the wishes of a dying mother 
should receive effect against the contingency of a father 
unfitted to act. Accordingly, where she predeceases the 
father, she may in that event provisionally nominate a 
guardian to act jointly with the father. The appointment 
requires the confirmation of the Court, proceeding upon proof 
of the father’s unfitness, and in such a case the practice is to 
place the custody of the children with the mother’s appointee. 
It was no doubt these provisions that induced Lindley L.J. 
to describe the statute of 1886 as a Mothers’ Act. 

But there remains for consideration the Magna Charta of 
maternal solicitude. Created by the fifth section of that Act, 
this is in the widest terms, and is not confined to the relief of 
the mother in consistorial suits. She may come to the Court 
at any time and ask for an order in regard to the custody of 
“infant” children. This necessarily, in terms so far as 
Scotland is concerned, excludes her right of applying under 
the section in the case of children above pupillarity. But, as 
already observed, practical considerations render this restriction 
of no great harm. Here, the first element in the exercise of 
judicial discretion with regard to the order to be made is 
“the welfare of the child,’ then the conduct of the parents, 
and lastly, “ the wishes as well of the mother as of the father.” 
It is noteworthy that the right of the father as such is en- 





(a) M‘Grath, 1893, 1 Ch. 143. 
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tirely omitted from this section. This is plainly intentional. 
The Court is to deal with the application of the mother as 
if the patria potestas did not exist. Both parents are to 
receive equal consideration. Under a section of such com- 
prehensiveness, it is hardly possible that cases such as Agar- 
Ellis can occur again, when the reasonable pleading for the 
removal of absurd embargoes upon communication between a 
well-educated girl of seventeen and her mother was absolutely 
ignored. The Courts in both countries have generously 
applied their powers under this section, while the just 
interests of the father have not been allowed to suffer. 

The fifth section of the Imperial statute does not 
mention the wishes of the child. But its welfare, where 
it is of an age to express its desires in a spontaneous and 
intelligent way, cannot be very well judicially ascertained 
without their communication to the Court. Upon this 
matter, it is interesting to observe that the practice of Scots 
judges is entirely different from that of English judges. 
Scots judges usually remit to an advocate of experience to 
make enquiries, and report to them. ‘The reporter sees the 
child, and, if necessary, may interview it. For English 
judges it has been traditional, from the time when the Lord 
Chancellor more immediately concerned himself personally 
with such matters, to see the child for themselves. The 
jurisdiction of the English Courts over infants, so easily 
made wards of Court, is of course much more extensive than 
the jurisdiction of the Court of Session. The judges in 
Scotland are not charged with the matrimonial interests of 
minors, and minors may leave the country freely without 
the sanction of the Court. In England it is otherwise, and, 
uthough a highly responsible judicial duty, it cannot be an 
uninteresting experience either to interviewer or inter- 
viewed.(a) 





(a) Elliot, 1884, 28 Ch. D. 186. Here the Appeal Judges allowed a young lady 
of twenty and a-quarter years to leave with her mother for Jamaica, which leave 
Kay J. had refused. Both mother and daughter saw the Appeal Judges in 
their private room, making so good an impression, that the judges were pleased 
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In the case of very young children(a), English judges 
do not, however, favour interview, and particularly when 
pressed to settle the child’s faith. Juvenile precocity in 
religious controversy does not always indicate a desirable 
condition. From discussing with a mere child “ the ques- 
tions of the Churches” Wickens V.-C. shrunk, and would 
have thought little of the mother of a child so advanced.(b) 

With the great increase of charitable and religious 
institutions for the care of the young, children have been 
frequently the victims of prosyletising agencies. ‘The 
rivalry of Protestant and Roman Catholic organisations is 
notorious. In such cases the question, as Lord Campbell 
C. observed, often takes the form of a contest between “ the 
Mother of God” and the mother on earth. Against such 
influences the Courts, indifferent to creeds as creeds, have 
to be on guard. But, invested with their discretion under 
the fifth section, cases involving religious controversy are, 
perhaps, more wisely solved now than was formerly the 
vase, When stress was placed upon the discretion of the 
guardian, in changing at his discretion the child’s religious 
training after passing its early years in a particular faith, to 
the injury in many cases of the child. 

So far the subject has been discussed as a matter be- 
tween parents, but a brief reference may be made to cus- 
tody, as raised by or with strangers. Parents neglect their 
children, and sometimes, after getting the benefit of their 
being maintained for a time by charitable societies or indi- 
viduals, suddenly awake to the importance of legal rights. 
Writs of habeas corpus and petitions for custody have not 
always been sued out or presented in bona fide.(c) The 





to dispense with the usual express undertaking that no marriage would be con- 
tracted in the ensuing nine months without obtaining their approval. Dickens 
must have had this procedure, to which we take no exception, when writing in 
one of his novels, that “the one great principle of English law is to make business 
for itself.” 

(a) Race, 1860, 26 L.J., Q.B. 169. (b) Hawksworth, supra. 

(c) Markey, 1888, 15 R. 921, is an illustration of the evil: ef. after this Act 
Flannigan, 1892, 19 R. 909 ; Campbell, 1895, 22 R. 869, where similar petitions 
were likewise refused, but under the statute. 
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notoriety of Dr. Barnardo as a litigant in English Courts 
and that of Miss Stirling in Scots Courts revealed an abuse, 
which the ‘‘ Custody of Children Act 1891” was passed to 
cure. That statute evinces care to preserve the rights of 
the parents, while protecting the equitable interests of 
stranger custodians. Parents who have voluntarily resigned 
the custody of children into the hands of others cannot 
any longer capriciously disturb their act by pleading 
parental rights, and the wholesome power given to the 
Court to order repayment of the cost of maintenance, pre- 
vents the speculative institution, in their name, of sucli 
actions. Again, however unfit a parent may be for guard- 
ianship, the Act safeguards the faith of the child being 
changed against parental will. ‘The Act expressly refers to 
the power of the Courts to consult the wishes of the child, 
in orders made under it, without prejudice to any right the 
child may “now” possess to the exercise of its own “ free” 
choice. The Legislature, equally with the judges of both 
countries, labours under the difticulty of positive definition 
of the child’s right. 

Illegitimate children, as regards custody and guardian- 
ship, have always been treated exceptionally. The mother 
is not a legal guardian. The Act of 1886 does not apply to 
her.(a) In the eye of the law she is a stranger to her child, 
although for its maintenance she is not without liability. 
The father, when found, is also under like liability, but he is 
equally without any right of guardianship. The controlling 
principle is, and has always been, the interest of the filius 
nullius. Naturally the mother has the better claim to the 
custody of the infant child, and can generally assert her 
claim in foro successfully against third parties. Although 
possessing no absolute right, she is not allowed to be 
unfairly prejudiced by any agreement under which she has 
parted with the custody of her child.(b) But in Scotland, 
after the child is seven, the father may answer the demand 





(a) Brand, 1889, 16 R. 315; D'Arcy, 1860, Ir. C.L.R. 298. 
(b) Moncrieff, 1900, 37 S.L.R. 845. 
VOL, XII.—NO, 3. Ss 
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for his share of aliment by offering to take its custody, and 
for the purpose of such an offer, he may place it in the care 
of a responsible person, although not related to him.(a) 
Even before seven, if for the welfare of the child, the 
custody of the child, in either country, may be withdrawn 
from the mother, and given, for example, to the charge of 
the father’s testamentary trustees, administering a fortune 
on its behalf, where the mother by birth and circumstances 
was unfitted to maintain it in accordance with its position.(D) 
Legally, so far as the custody of bastards is concerned, 
the appointment of guardians is not recognised. But their 
nomination as administrators, with respect to property left 
to the child, is good.(c) Religious training will even be 
confided to them. An Englishwoman married a Moham- 
medan. Unknown to her, he was already married. She 
then drifted into the custom of her husband’s religion. 
Some of her daughters after his death became members of a 
harem. The father had appointed testamentary guardians. 
Following Chitty J. the English Appeal Court disallowed 
her claim, and refused to interfere with their upbringing of 
the children as Mohammedans.(d) The best interests of the 
children were chiefly regarded. The wishes of the mother 
are always respected as far as may be consistent with these 
interests, and, even after her death, effect will generally be 
given to her wishes when not in conflict therewith. 

Statutes passed during the latter years of the present 
reign for the protection of children against their parents and 
others all centre round the welfare of the children, and are 
eloquently expressive of the benevolent humanitarian and 
progressive trend of the State’s activity as Parens patrie.(e) 





(a) Barnardo [1891], A.C. 398; Macpherson, 1887, 14 R. 780. But these agree- 
ments in cases subsequent to the Act of 1891, must now form an important ele- 
ment in their disposal. 

(b) Baater, 1825, 4S. 141. 

(c) Steeman, 1871, L.R. 13 Eq. 36. (d) Ullee, 1884, 54 L.T. 286. 

(e) “The Prevention of Cruelty to Children Act 1894,” “The Infant Life 
Protection Act 1897,” and others, some of which have been repealed by these 
consolidating statutes. 
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The Criminal Law now more easily reaches parents and 
cuardians abandoning or ill-treating children. 

It seems unfitting to close without notice of the position 
of parental authority as a matter highly pertinent to the 
executive law of the whole kingdom. In this domain 
of right English law is administered in Ireland. The 
guiding principles are essentially universal. Among the 
supreme tribunals of the United Kingdom, therefore, no 
exclusive jealousy of jurisdiction should present itself. The 
root of the jurisdiction involves reciprocity.(a) Each Court 
must be auxiliary to the other in promoting that jurisdiction. 


G. W. Wirtoy. 





(a) Stuart, 1861, 9 H.L. 440, which ended the famous conflict of jurisdiction 
between the English Court of Chancery and the Court of Session over the 
guardianship of the late Marquis of Bute, whom Lord Campbell C. then 
described as an “interesting youth.” But the Chancery proceedings which he 
upheld resembled closely the usurpation of a right truly possessed by the 
Court in Scotland as that of the domicile of the ward. It may be pointed out 
that Lord Campbell did not do justice to Scots law in stating that all control of 
the person ceased at the age of twelve or fourteen. The leading case of Miss 
Graham, of Gartmore (1780), M. 8934, was one in which the young lady was 
going to Lisbon with the consent, and in the society, of her widowed mother, to 
marry the gentleman to whom she was betrothed, and the curators wished to shut 
her up in an Edinburgh boarding-school. The interlocutor of the Court found 
that the proposal “appears not to be attended with any real hazard to the young 
lady.” 
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THE PREVENTION OF CORRUPTION BILL, AND 
INSURANCE THROUGH SOLICITORS. 


HIS bill was introduced in the House of Lords by the 

late Lord Russell of Killowen, but it is an open secret 

that it was drafted by Sir Edward Fry, and he has taken an 

active interest in promoting it. Its full title is a Bill to 
Check Corruption. What is corruption ? 

Prefixed to the bill is a memorandum, one paragraph of 
which is as follows :—‘‘ The reason why no attempt is made 
to define corruption is that the thing is so protean that to 
define it is almost impossible. For this reason, the Courts 
have always declined to define fraud.” It is humbly sug- 
gested that this paragraph is somewhat obscure, and the 
application of the word, “protean” not very apparent. If 
by corruption is meant fraud, in my humble opinion there 
would, in Scotland at least, be no difficulty in dealing with 
it. But if something short of fraud be meant, and the para- 
graph quoted, and the whole tenor of the bill seem to imply 
this, then the greatest care ought to be taken that legitimate 
business transactions shall not be, by the bill, converted into 
statutory offences punishable by fine and imprisonment. 

Before examining the provisions of the bill, it will be 
useful to consider its origin, or rather the reasons which 
induced Lord Russell to promote it. 

These may be learned from the memorandum already 
mentioned. It says: “The object of the bill may shortly 
be stated as an effort to check, by making them criminal, a 
large number of inequitable and illegal secret payments, all 
of which are dishonest, and tend to shake the confidence 
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between man and man, and to discourage honest trade’ and 
enterprise. 

“ Reference is made to the report of a special Committee 
appointed by the London Chamber of Commerce, which was 
passed by a Committee of the Chamber on which no less 
than twenty of the trade sections of the Chamber were repre- 
sented by either their chairmen or deputy chairmen, and 
which was adopted by the Council of the Chamber in July, 
1898.” 

Stated shortly, the meaning of all this is that the bill is 
intended to make criminal a large number of inequitable, 
illegal, secret, dishonest payments, which are proved to pre- 
vail by the Report of the Special Committee of the London 
Chamber of Commerce. 

I have a copy of that report. Its history is rather 
curious. The Special Committee was appointed in conse- 
quence of some very strong observations made by Lord 
Russell when trying the case of Oetzmann & Co. v. Long 
d& Co. Thus Lord Russell was the means of calling into 
existence the Special Committee which made the report, 
and Lord Russell cites the report of that Committee as 
affording proof of the necessity for his bill. 

This report has thus been made a most important docu- 
ment. For, besides the reference to it in the memorandum 
already quoted, there are no less than five other references 
to special sections of it, in support of particular clauses. It 
therefore deserves attentive consideration. 

The first question which naturally presents itself is—Who 
are the men that composed this Committee ? Who examined 
the witnesses, discussed the questions, considered, and made 
the report? Much of the value of the report depends upon 
the answer to be given to these questions. Yet there are no 
means of answering them. We are not even told of how 
many members the Committee was composed. Here is the 
account the Committee gives of itself :—‘‘ The Committee at 
its first meeting elected Mr. David Howard, J.P., Vice- 
President of the Chamber, and Mr. Walter Hazell, M.P., 
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Chairman and Deputy Chairman respectively of the Com- 
mittee, and also added additional representatives of trade 
and professional associations apart from the Chamber, and 
other gentlemen, to make the Committee more thoroughly 
representative. No less than twenty of the trade sections of 
the Chamber were represented on the Committee by either 
their chairmen or deputy chairmen.” 

This somewhat magniloquent description only stimulates 
a desire for more specific information. What were the trade 
and professional associations apart from the Chamber, from 
which representatives were added? How many trade, and 
how many professional associations contributed representa- 
tives? and how many came from each? Who were the 
“other gentlemen”? What were their number and quali- 
fications ? 

I think it is not too strong to say that there is a good 
deal of mystery about the composition of this Committee. 
sut there is far more mystery about the witnesses ; and the 
Committee’s mode of taking evidence is certainly unique. 
They tell us how they did it. “ With a view to obtaining 
evidence . . . the Committee caused communications to be 
addressed to the members of the Chamber, the various trade 
associations, Chambers of Commerce, and also to the general 
public, by the insertion of a letter published in the various 
trade papers, and the Press generally, asking for information. 
In response to these invitations your Committee received 
numerous communications on the subject, both written and 
verbal. Most of them were received under a promise that 
they would be treated as strictly private and confidential, 
but in a few cases, the persons giving the information were 
not unwilling that their names should appear.” Not one of 
the witnesses seem to have authorised the publication of his 
name. At all events the Committee have not seen fit to 
give the name of a single witness. 

The Committee, however, print in Appendix A. the evi- 
dence which they obtained. When the evidence is read, one 
is not surprised that they have prefixed the following caution: 
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“ N.B.—The greatest care has been taken by the Com- 
mittee to see that the statements contained in the Appen- 
dices have been made on reliable authority, but necessarily 
the Committee and the Chamber cannot accept responsibility 
for their absolute accuracy.” 

A few specimens taken haphazard will enable one to form 
his own opinion of the value of this evidence :— 

No. 5. An optician, jeweller, and silversmith wrote :—‘“ I 


have had about fifty years of business experience. About forty- 


five years ago it was customary for travellers to give buyers 
fees of 10s. 6d. and more, in the electro-plate trades, at the 
expense of the makers. Recently a man of scientific eminence 
in Scotland received very large commissions for recommend- 
ing a certain make of microscope. It is an open secret that 
hospital doctors receive commissions from makers of surgical 
instruments. The law should punish all those who give and 
those who take bribes. Sentences should always be imprison- 
ment with hard labour, without the option of a fine.” 

I do not know whether this is one of the majority of the 
witnessess whose communication was made under the pro- 
mise of secrecy. I should rather suspect he was, for his com- 
munication contains evidence of nothing save of his own 
ferocity. But let us continue :— 

No. 8. A cutlery manufacturer in Sheffield wrote :—‘‘ The 
mischievous practice has done a great deal of harm to the 
proprietors of houses in London especially. The mode of 
levying blackmail goes right through in some houses even to 
the boy who takes in the manufacturer's card to the buyer, 
their civility and attention having to be paid for by the un- 
fortunate traveller. The mischief is very far spread.” 

No. 10. Another electro-plate manufacturer wrote :—‘“‘ The 
system of bribery we manufacturers have to contend with in 
London exists to an alarming extent. It will, if not stopped, 
become impossible for an honest man to do business.” 

No. 14. “A Birmingham manufacturer wrote calling 
attention to the pernicious practice of customers and em- 
ployees soliciting from firms subscriptions for church and 
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other bazaars, picnics and summer outings, Christmas boxes 
and New Year funds, which, if refused, means closing the 
account and loss of business. ‘The custom, he said, is so 
general that to take exception would excite surprise, especially 
as it is frequently for a religious object.” 

No. 20. A linen merchant wrote :—*“ I believe secret com- 
missions are given on an extensive scale in the linen trade. 
A manufacturer told an assistant buyer of his acquaintance 
that he would give him 23 per cent. on all goods going into 
his department. Value is not essential in much business done 
at present.” 

No. 35. A gentleman thoroughly conversant with the lubri- 
cating oil trade in Lancashire and Yorkshire stated :—Jnter 
alia, “‘ The spokesman of a board of directors, when negotiat- 
ing to shift an account, said it had better be known that the 
former supplier always kept the board, for use at their meet- 
ings, supplied with cigars. Would the prospective supplier do 
the same? Of all in the cotton trade the officials of limited 
companies are the worst.” 

To multiply these extracts would be almost an outrage 
upon decency. For not one of them contains a fact which 
the witnesses saw, heard, or was personally concerned in. 
Every one seems to vie with the other in hurling vague 
accusations of fraud from behind the shelter of secrecy against 
his brother tradesmen, generally in an attempt to show that 
every trader is corrupt save the witness himself. 

It is upon such evidence, gathered by an unknown com- 
mittee from the lanes and hedges, under the promise of 
secrecy, that the allegation is made that a great part of the 
business transactions of traders and professional men through- 
out the country is conducted under a system of bribery and 
corruption which has largely increased of late, and is increas- 
ing to such an extent that exceptional legislation to check it 
is urgently required. 

So far as the profession with which I have been associated 
for nearly forty years is concerned, the allegation is destitute 
of truth. It is without any substantial foundation. I may 
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also say that during the last thirty-six years I have: been 
secretary and solicitor to the Scottish Trade Protection 
Society. Ihave had unusual facilities for forming an opinion 
of commercial men, and so far as I have seen, I am bound to 
say the same with regard to them as | say regarding the 
members of my own profession. 

But solicitors are not to be let off so easily. A corre- 
spondence has been going on in the Zimes for nearly a month, 
the object of which is to prove that solicitors, as a body, are 
regularly in the habit of appropriating money belonging to 
their clients. Sir Edward Fry, who began the correspondence, 
in an endeavour to prove that the bill now under discussion 
strikes, and ought to strike, at both the solicitors who receive, 
and at the companies who pay certain commissions, says :— 
“T have naturally no means of forming an exact estimate for 
the amount thus yearly appropriated by solicitors and other 
agents, but I suspect that it could only be expressed by six 
figures.” That is to say it amounts to a sum between 
£100,000 and one million sterling—a pretty wide margin ; 
but let us take the mean of these figures, say £500,000, so 
as to get something more definite. In the mouth of Sir 
Edward Fry this is a serious indictment. Fortunately his 
letter shows that it is made in ignorance. Speaking of the 
practice he says: ‘ It is not known to a great portion of the 
employers of solicitors or estate agents. It is not known to 
most single or widow ladies, to the private gentleman or to 
the clergyman, who naturally put their business into the hands 
of solicitors. It was not known to the late Lord Chief- 
Justice until he looked into the matter of these commissions. 
I was in like ignorance.” Very little of his ignorance has yet 
been removed. He begins with the truism that a solicitor 
and his client stand in confidential relations. But he falls 
into error when he supposes that every transaction between a 
man and a solicitor, or even his solicitor, must necessarily be 
entered into on this footing. Certain transactions, such as 
litigious business, family settlements and the like, must be 
confidential ; but there is a vast number of transactions in 
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which the solicitor stands in no confidential relation to the 
person with whom these are entered into. Take a familiar 
example — A, who has a litigation with B, employs a 
solicitor to conduct it. The solicitor does so to A’s satisfac- 
tion. After the litigation is finished, A says to the solicitor, 
“I see you are agent for the ‘Al Insurance Co.’ I wish to 
insure my house for £2000.” ‘There is no confidential 
relation in this insurance business, even although the 
transaction took place while the litigation was going on. 
Were it otherwise, the lot of the solicitor would be intoler- 
able. His clients are naturally those with whom he has the 
ordinary and daily transactions of life from the ‘‘butcher and 
the baker to the candlestick-maker.” If he must, before 
entering into a transaction with each, inform him that he 
will get some advantage by it, he will very soon be written 
down as worse than Dogberry; and his clients, justly forming 
this opinion of him, will soon become scarce. This is an 
attempt to apply to solicitors the Mosaic law of the leper. 
Better cause them to don the dyvour habit our forefathers 
compelled bankrupts to wear. The mistake Sir Edward Fry 
makes is, that he fancies that the insurer employs the solicitor 
in the same way as he would employ him to make his will, 
and that the solicitor charges the insurer on this footing, 
and that over and above these charges the solicitor receives 
a secret commission from the insurance company. 

It is possible to conceive a case where a solicitor might 
be so employed, and who would consequently make the usual 
professional charges. But in all my experience I never 
heard of such a case; and one can imagine the surprise 
and disgust of the insurer, were the solicitor to present 
him with a bill made out on the usual professional scale for 
an ordinary insurance transaction. Take the case of a 
non-hazardous fire insurance for £2000 (and I am sure that 
this is a fair average), the premium would be thirty shillings, 
the solicitor’s commission 4s. 6d., and his charges if made 
out according to the table of fees would be £1, 14s. 4d. 
I admit that to charge 34s. 4d. for effecting an ordinary 
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insurance where the premium is 30s., would be ludicrous, 
and the solicitor who did so would soon “ charge himself out 
of business.” But this just demonstrates that insurance 
work is not the kind of work which a man gives to a solicitor 
qua solicitor to do for him. The fact is the insurer finds it 
more convenient to effect his insurance through an agent. 
It costs him no more than if he went to the office of the 
Company ; and he cannot in general go there, because there 
uve comparatively few towns in which the companies keep 
oftices. It would not pay them to do so; and there are few 
insurance agents but solicitors and accountants. Both in- 
surers and insurance companies are keen business men. The 
one wishes to insure as cheaply as possible, and the other to 
pay as little as possible to the insurance agent, and Sir 
Edward’s single or widow ladies have very little to complain 
of if they are put on the same footing as those who are 
quite able to, and who do, look after their pecuniary interests. 

There is, however, another aspect of the question which 
Sir Edward Fry does not mention, probably because he does 
not know of it. It is when a client lends a sum of money, 
and as a condition requires an insurance either on the 
borrower’s property or life. In this case the borrower who 
pays the premium has a solicitor of his own, and the lender's 
solicitor who effects the insurance, and is responsible to the 
lender for keeping it up, stands in no confidential or fiduciary 
character to the borrower whatever. In this case the lender's 
agent for his trouble and responsibility receives the commis- 
sion. Such commissions will form a very considerable 
proportion of Sir Edward Fry’s six figures. 

Sir Edward Fry suggests that the commission paid to 
solicitors is such outrageously extravagant remuneration that 
in order to pay it, insurance companies are forced to inflate 
the premiums which they levy upon insurers. Suppose it 
were true, the appropriate remedy is not imprisonment with- 
out the option of a fine, but to reduce the amount of the 
commission. 

Here I wish to notice an observation made by Sir Edward 
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Fry which is founded partly upon an error in fact, and partly 
upon an erroneous assumption in law. Sir Edward says :— 
“Tt has been said that the client loses nothing by it” (the 
commission system), “ because the percentage, if not paid to 
the solicitor, would be paid to some other agent ; but this is 
not true, for the solicitor is bound to eredit his client with 
the amount received, or if-instead of applying for the 
appointment of himself as agent he nominated his client, he 
would, I believe, find that the client was accepted and 
received the percentage.” 

The error in fact into which Sir Edward Fry has fallen 
lies in supposing that insurance companies will in every case 
pay the percentage to the insurer if he asks it. If such were 
the case, it would not be honest for the insurance companies 
to withhold the percentage in those cases where the insurer 
fails to ask it, because he does not know any better. In fact, 
it is a suggestion that the insurance companies not only 
deliberately overcharge the ignorant, but commit a fraud 
upon their own agents by underbidding, and thus competing 
on unfair terms with them. But no such practice exists 
among the respectable offices, and it would be unfair to their 
agents if it did. This will better appear when we discuss 
the question of excessive remuneration to agents. 

The error in law into which Sir Edward falls is when he 
assumes that the solicitor 7s bownd to eredit his client with 
the amount received. He gives no authority for this. 
I admit his apse dixit is very high authority, provided it is 
given with a knowledge of the facts. I have already shown 
that he does not know the true state of the facts applicable 
to the case, and his use of the word “client” shows that it 
is this error in fact which has led him into the error in law. 

I am sure Sir Edward Fry will admit that the observations 
of Lord Justice James and Lord Justice Mellish, when deciding 
a case in the Court of Appeal, which was anxiously enquired 
into and argved before them, ought to prevail over his 
opinion when he has not had a similar advantage. In the 
case of the Great Western Insurance Company v. Cunliffe 
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(1874), L.R. 9 Ch. 525, which was a case where the principal 
sued the agent to disgorge a commission which the principal 
alleged was a secret commission which the agent received 
from the person with whom he transacted, James L.J. 
said: “ Whether you call him a broker or not, the person 
who is the agent for the merchant or anybody else, by a well 
established practice obtains the insurances and receives a dis- 
count of five per cent., which he puts into his own pocket. 
He is paid by the underwriter instead of by the principal. 
And then by a practice quite as well known, recognised by 
everybody connected with the business, recognised by the 
Courts of law of this country, referred to over and over again, 
there is another thing: there is a gratuity which the broker 
receives upon the settlement of the accounts, being twelve 
per cent. upon the balance, if the balance should happen to 
be a favourable one, that is, if the underwriter finds it to be 
a profitable account he gives twelve per cent. upon it to 
the broker who brought the business to him. . . . The 
plaintiffs have never disputed that the defendants were 
entitled to retain in their pockets the five per cent. 
They say we knew that, but we did not know of the other. 
But they never enquired.” Mellish LJ. says: “It is quite 
obvious that they must have known, and they do not deny 
that they did know that Messrs. Pickersgill were to be 
remunerated by a certain allowance or discount from the 
underwriters with whom they made the bargains. It was 
easy to ascertain by enquiry what was the usual and ordinary 
charge which agents who effect re-insurances are entitled to 
make. If a person employs another, who he knows carries on 
a large business, to do certain work for him, as his agent with 
other persons, and does not choose to ask him what his charge 
will be, and, in fact knows that he is to be remunerated, not 
by him, but by the other persons, and does not choose to take 
the trouble of enquiring what the amount is, he must allow 
the ordinary amount which agents are in the habit of charg- 
ing.” The judgment in that case was followed in Baring v. 
Stanton in 1876, L.R. 3 C.D. 502. 
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Sir Edward Fry has not informed us whether his single 
and widow ladies ever enquired whether the solicitor got 
a commission from the insurance companies or not; but 
I adduce Sir Edward’s six figures a-year for many years as 
overwhelming evidence that the practice is usual and well 
recognised, so as to throw upon them the duty of making 
enquiry. . 

At this point it is appropriate to consider a remarkable 
provision in sections three and four of the bill, which is 
certainly unprecedented in the annals of criminal legislation. 
These two sections, which form the backbone of the whole 
bill, contain a provision to the effect that every ‘ valuable 
consideration” given to, or received by, or offered to an 
agent, “under such circumstances as that the same could be 
recovered by the principal from tle agent on the ground of 
the fiduciary character of the agent, shall be deemed to have 
been corruptly given,” received, or offered, so as to render 
the persons who give, receive, and offer, liable to punish- 
ment as criminals by fine and imprisonment. 

Who is to determine whether the valuable consideration 
“could” be recovered by the principal from the agent or 
not? Must there first be a civil action to determine this 
point? Will it be sufficient that a criminal judge, who 
might not have jurisdiction to decide the question in a civil 
Court, shall suppose he has the gift of telling what a civil 
judge would do? Such a one might say to the prisoner at 
the bar: “I guess the principal could recover that sum from 
you on the ground of your fiduciary character, and, there- 
fore, the criminal trial will go on.” It goes on, the agent is 
convicted, and punished. But suppose a civil action were 
afterwards raised in the appropriate civil Court by the 
principal, and the civil judge were to determine that the 
principal could not recover the valuable consideration. 
What redress would the agent who was unjustly convicted 
have ? 

This also might happen in Scotland. An action might 
be raised which might ultimately come to be decided by the 
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whole Court of thirteen judges in favour of the agent. It 
might go to the House of Lords and be reversed by a bare 
majority. Then would follow a criminal prosecution under 
the bill, and the “agent” is branded as a criminal because 
he made the same error in law as the whole thirteen 
judges of the Supreme Court had made. Or should the 
action be raised in England, it might be decided in the 
agent’s favour in all the Courts, but reversed in the House 
of Lords by a bare majority. Then might follow a convic- 
tion in the criminal Court created by the bill. Would not 
even Sir Edward Fry pity the “agents” who were legally 
convicted in such circumstances? But worse might happen. 
Suppose a judge of the first instance decided against an 
“agent,” he might not have the means to carry his case to 
appeal. Then would follow a criminal action. He would 
he convicted and imprisoned. Another “agent,” who had 
more money, might be sued in identical circumstances, and 
get a similar judgment pronounced against lim unanimously 
reversed on appeal through all the Courts up to the House 
of Lords. He would, of course, escape a prosecution. But 
what of the poor agent who was “ made” a criminal by this 
bill merely because of his poverty. There seems to be a 
sharp conflict between Sir Edward Fry on the one side, and 
Lord Justice James and Lord Justice Mellish on the other, on 
the question of the circumstances under which a principal 
can recover a valuable consideration received by the agent 
from a third party. Surely this fact alone ought to convince 
the promoters of this bill of its dangerous and thoroughly 
un-English character. 

It would unduly prolong this article to notice one-tenth 
of the anomalies of the bill, and lead me away from the 
question of insurance with which I am at present more 
immediately concerned. I shall, therefore, proceed to con- 
sider the question of the alleged extravagant amount of the 
commissions which the solicitor receives. 

If the law be as laid down in the two decisions quoted, 
the question of the amount of the remuneration, from a legal 
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point of view, becomes irrelevant. If the single or widow 


ladies, when trying to effect an insurance against the risk of 


changing their spinsterhood or viduity, did not enquire 
whether the solicitor would get a commission on the enor- 
mous premium which would be required to cover so doubly 
hazardous a risk, they would just have, according to Lord 
Justice Mellish, to allow the solicitor to get the usual com- 
mission. 

But it may not be prudent to rest contented with the 
cold-hearted answer that “the law allows it,” and I think 
I can show that it is in accordance with the principles 
of justice and equity—that, in short, it is no more than a 
reasonable remuneration to the solicitor for his work. 

In considering this question, we must remember that the 
commission is a slump sum, payable upon success only, and 
proportioned to the amount of the success. If the premium 
be small, the commission is small. If the premium be large, 
the commission is better. But, however profitable this system 
is to the solicitor, it is undoubtedly the very best that can 
be devised for the insurance offices. They can make no loss. 
If an agent spends time in fruitless canvassing, he gets 
nothing for it. The companies get an oftice kept up, where 
a person is always present to do business for them in every 
town of any consequence, and in places where it would be 
utterly impossible for companies to keep an office and staff 
of their own. They get the agent’s brass plate to advertise 
their company to street passers, and his office in which to 
hang up their advertising cards, which bring their merits 
before the very class which they desire to reach. They get 
the solicitor to address and send out their circulars, and they 
get the benefit of his knowledge and experience in selecting 
the persons to whom these should be sent. There are many 
other ways in which the solicitor advertises and judiciously 
canvasses for the company with an effectiveness which the 
company could not command by any other means. All this 
means great profit to the company. It is money’s worth 
provided at the expense of the solicitor, and ought to be 
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paid for. Much of it is never paid for. The solicitor would 
much rather be paid for his work by some fixed scale. It 
would be far more profitable to him, but the insurance 
companies will not have it; and solicitors, recognising the 
difficulties the companies would have in checking the bills 
that might be presented so as to ascertain, not only that 
the work was done, but that it was done judiciously, 
have submitted to the companies’ terms of payment by 
results, The fact is, the system has been forced upon 
solicitors by the companies in their keenness to have no 
outgoings without a profit; and they have succeeded. The 
companies have thus no outlay whatever, and absolutely no 
loss. Every penny of commission represents a premium. 
But what of the solicitor? I have shown that the average 
commission on a fire policy is 4s. 6d.—not the fee for a 
single letter—and the actual work, if paid for according to 
solicitors’ legitimate charges, would cost £1, 14s. 4d., and this 
without allowing anything for office and other advertising 
and canvassing, &e. But it may be said that the insurance 
once obtained is renewed from year to year with very little 
trouble. What evidence is there of this? It may die out 
in one year. There is a continual waste going on which 
requires to be replenished by continual effort. But suppose 
the insurance were certain to be renewed, the work connected 
with the renewal, if paid at table scale, could not be less 
than 7s. 6d., and might be double and even more. Then 
there is the initial cost—the £1, 14s. 4d. plus the cost of 
“anvassing, advertising, &c., to be spread over the years the 
insurance is kept up. But some one will say that insurance 
work should not be charged at table rates. I agree, but this 
destroys the whole of the argument based upon the idea 
that the work is done under the confidential relationship which 
exists between solicitor and client. 

But it is said that all those who now insure through 
solicitors would, if the solicitors were driven off the field, go 
themselves to the insurance offices direct, and thus save the 
six figures of commission. Those who say so are entering 
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the domain of prophecy, and I believe modern prophecy is 
anything but a “sure word.” I will not follow their 
example by rushing into this untrodden field, but shall men- 
tion a few facts of the past and present which may serve as 
a criterion for judging of the future. The first is, that 
notwithstanding the fact that by means of this system 
insurance has, in a large degree at the expense of the 
solicitor, been brought to the door of every resident in the 
United Kingdom, and notwithstanding the advertising and 
canvassing by solicitors, all insurance companies find it neces- 
sary to keep up a system of advertising through the Press and 
otherwise so extensive that the cost of it will, I suspect, 
considerably exceed the “six figures” paid in commission. 
Second, the ‘six figures” incontestably prove that insurance 
companies in the past have found this system necessary, or 
at all events profitable. Lastly, the single and widow 
ladies and nervous old men, to whom Sir Edward Fry says 
a quarrel with the family solicitor would be as bad as death, 
have in the past derived much benefit, if they have not been 
kept out of the poorhouse, by means of insurances on the 
property and lives on which they depended for their living, 
many of which insurances would not have been made but for 
the canvassing of solicitors acting in accordance with the 
present system. Indeed, the single and widow ladies and 
nervous old men would be the first to suffer through the loss 
caused by fire or the death of a bread-winner. They are just 
the people who would forget or neglect to insure, and would 
suffer ruin in consequence. 

A bill, whose tendency is to bring disaster on such people, 
ought not to be lightly promoted. 

It humbly appears to me that the promoters of this bill 
have gone off on a wrong scent.(a) They have fallen into a 


? 





(a) I have not touched upon the question of factors or even solicitors who act as 
factors, and are paid a factor’s fee, as this is a question of contract, and I have no 
means of ascertaining what the contract is in each case. Besides, the instances 
where solicitors are so employed are comparatively few, and the practice, whatever 
it may be, does not affect the profession generally. 
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grievous error when they have made it wide enough to risk 
stopping an enormous business, which has grown up among 
all classes of the people, fostered by many years of constant 
application of both labour and capital ; and which business 
has been the means of averting ruin from thousands, and of 
ministering to the comfort of millions. 


P. Morison, 8.8.C. 


[The Editor of the Juridical Review is not responsible for the opinions 
of contributors. ] 
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THE QUEEN’S FERRY. 


FERRY! It would seem at first to want no definition. 

It is—Teutonic, fahren; Latin, fero; Anglo-Saxon, 
faran; Old English, feren. An Anglo-Saxon merchant who 
‘frared” thrice across “the wide sea” took rank as a thane. 
These words mean merely to go, to proceed, to accomplish a 
journey ; but a ferry in time came to mean a passage by boat 
across water. And in law it means more; a ferry is a 
franchise in one view and a monopoly in another. The king 
in those early times was chief and only ferryman; and for 
good reason. If you wished to cross the water to come into 
or to go out of the king’s land, he, the chief magistrate, must 
know the purpose of your faring. So the franchise of ferry 
was technically inter regalia; if a boatman proposed to ply 
between one point on the water and another he must show 
the king’s license or grant. Having the king’s grant, he had 
and (so the law still stands) has a monopoly—no boatman 
may ply within the precincts of the king’s grant of a ferry. 
If, to-day, you proposed to run a steamer between Granton 
and Burntisland, or Tayport and Broughty-Ferry, in opposi- 
tion to the ferryman who has the king’s grant—viz., the 
North British Railway Company, you would soon find the 
Court of Session at your heels. If you have a grant of ferry, 
it is worth your while to find out your rights and your duties 
in connection with it. You must keep a reasonably good 
boat, and you must run it reasonably often; whether you 
must run it on Sunday may be doubted; this is a question 
no man with a grant of ferry has yet ventured to raise at 
Tayport or at Granton or elsewhere. Having to do so much 
for the common weal, you have certain rights,—you may 
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levy a reasonable toll on all men using the ferry; and you 
may prevent any man from plying within the limits of your 
grant. A second ferry disturbing your franchise is in English 
parlance “a nuisance ;” in Scottish phrase, you may interdict 
it. But you may not compel a man to cross at your ferry 


” 


if he choose to take a line for himself or his beasts to a bridge 
or a ford at a different point on the water. All these legal 
rules are as old as the days of Charlemagne. 

But the ferry has even a more important side,—these 
crossing-places lie in the region of romance; of how many 
tales are they not the scene? We know Twickenham Ferry, 
we know Meikleour Ferry, two of the most beautiful spots in 
the island; nor is the ferry between Broughty and ‘layport 
far behind as a picture or as a source of reminiscence. 
Broughty is the burg on the Tay, whilst Dundee is the dun 
on the dee—+.e., they were both forts on “the water.” Many 
years ago, in the time of Robert the Bruce, the burgesses of 
Dundee had a grant from the king of freedom from passagia 
and rivagia—that is to say, the burgesses were made free of 
ferries like the king’s barons, they paid only such passagia 
or ferry dues as a freeman paid; and they were also made 
free of rivagia or dues exacted by the lord of a river from 
vessels using its banks; ships bound for or from Dundee 
were to pay no toll to the lord of Broughty Castle. ‘Tayport 
has an older name, to wit, Ferry-Port-on-Craig; but that is 
a misconception,—some ultra-genteel person so rendered, 
many years ago, its original name, which is Parton-Craig, 
the rock where the crabs are to be found. Other ferries we 
all know, but is any more picturesque or more famous than 
that over which great Sir Walter passed the children of his 
genius, Lovel and the Antiquary, “on a fine summer's day 
near the end of the Eighteenth Century.”, Nowadays, we 
cross the gallant Forth upon a causeway borne aloft, like the 
palace of Phoebus, on far-reaching pillars,— 


“ Regia Solis erat sublimibus alta columnis ;” 


but think for a moment of the ever-swelling procession of 
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kings and queens, soldiers, statesmen, churchmen, scholars, 
and others of lower degree who, in their day, have had a cast 
across the Queen’s Ferry in some more or less sizeable and 
seaworthy craft. There is the king’s Grace, called in the 
records James, fourth of the name; every year since his 
father’s death he crosses at the Queen’s Ferry on pilgrimage 
to St. Duthac’s in the Far North. Another day it is the 
Pope’s Legate bound for a great hunting in the forest of 
Athole. In the year 1579, John Stewart, Earl of Athole, 
then chancellor of the kingdom, came to Stirling castle to 
accommodate the disputes of the Mar family as to the 
custody of young King James VI. and the government of 
the castle. Presently he left for Kincardine, very sick, and 
on reaching there he died, possibly of poison. His corpse 
was conveyed to Dunblane, and thence to Dunfermline, 
where it remained over-night. Next day it crossed the 
ferry ; and was afterwards “honourably convoyit with his 
friends from Haliroodhouse to St. Giles’s Kirk” for burial. 
In 1602 the plague broke out in Edinburgh, and King 
James, whose wife and children were then at Dunfermline, 
ordered the passage at Queensferry to be stopped; whilst 
he himself departed for Brechin. 

In the year of grace 1592 there was a feud between 
Moray and Huntly. This Lord Moray comes into history as 
James Stuart, Lord Doun. In 1580 he married Elizabeth, 
eldest daughter of the Good Regent; and on his marriage 
assumed the title of Earl of Moray. He had befriended the 
outlawed Earl of Bothwell; and King James VI. had granted 
Huntly a commission to pursue him with fire and sword. 
I{untly, with forty armed horsemen, crossed the firth at the 
(Jueen’s Ferry; at a late hour upon a winter’s night he reached 
Donibristle, the Earl of Moray’s house, and summoned him 
with his guests and servants to surrender, a thing refused, 
Whereupon Huntly gathered grain from the fields, and piling 
it against the door of the castle of Donibristle, set it on fire. 
The bees were effectually smoked ; all the denizens of the 
castle rushed out, and the Karl of Moray was slain. The 
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king’s letters were carried into effect; and though’ the 
Protestant burgesses of Edinburgh were angry when they 
heard of the death of the son-in-law of the good Regent, 
ul they could do was to bring his body from the rocks about 
the northern end of the Queen’s Ferry to St. Giles Kirk, and 
bury it there. This expedition from Edinburgh of a winter's 
night greatly excited the Clan Chattan aud the Clan Grant, 
and resulted in much bloodshed in the Highlands; but 
Huntly and Moray were reconciled in the year 1601. 
Another day it is the Lord General Cromwell who uses 
the ferry; he has beaten the army of the Covenant, and is 
determined to lay his iron hand upon the accesses to the 
North. ‘There, again, is “the bloody Mackenzie,” the King’s 
Advocate, on his way to Angus. And here now is a cavalier 
with the gentlest of faces and most delicate of hands, trotting 
out of Edinburgh ; he makes for Stirling Bridge, he dare not 
take the ferry, because all the people on the other side of 
the water are against the mass and against bishops. It is 
the fine soldier and the gallant gentleman, but no good 
Scotsman, Graham of Claverhouse, Viscount of Dundee, 
on his way to the Highlands and to the stricken field of 
Killiecrankie. In July, 1664, we might have seen using 
the ferry the Earl of Leven, a young man, grandson of the 
great commander. He died of a high fever after a large 
earouse with the Earl of Dundee at Edinburgh and the 
Queen’s Ferry. ‘Some say that in crossing they drank sea- 
water one to another, and after their landing seck.” Again, 
another day we may conjure up Mr. Boswell, the advocate, 
crossing the ferry, with him his great friead, Samuel Johnson, 
Doctor of Laws,—they are bound for the Hebrides. (a) 





(a) All the same, the bridge, as contrasted with the ferry, has a balance of 
convenience in its favour. Think of this situation disclosed in the records of the 
Kirk-Session of Aberdeen: “Compeirit William Kinnear and confest his 
travelling on the Sabbath day, quhilk he declairit was out of meer necessitie, 
haveing two watters to croce and ane tempestuos day, quhilk moowit him to fear 
that he wold not get the watters crost, and so his credit might faill. He was 
sharpelie admonished, and promist newer to doe the lyke again” (Buckle’s 
Hist., Ed. 1869, iii. 265). A road running north and south crosses the river 
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When we hear first of the Ferry, it was not asso- 
ciated with St. Margaret, Malcolm Canmore’s queen : it is in 
the demesne of her son, King David I. (the king is still his 
own ferryman); and it is known as the ferry of Inver- 
keithing. The king, having recently founded the Abbey of 
Scone, grants to the abbot right of free passage across the 
ferry for himself and his canons and their men and cattle. 
Subsequently in the Great Charter of a.p. 1147 to the 
Abbot of Dunfermline and his Benedictine monks, the king 
grants the ferry and the ferry-boat of Inverkeithing as he 
had held them, but with this condition, that pilgrims and 
messengers coming to or returning from him, and also the 
men of his court (7.e., the king’s barons) may cross without 
paying ferry-dues. Margaret’s grandson, Malcolm IV., con- 
firmed both grants, that to Scone and that to Dunfermline, 
by charters of 1164 and 1154. In the former he confirms 
the right as one of “free passage to the Queen’s Harbour,” 
—so that, in some way, Queen Margaret’s name had, by 1164, 
come to be associated with the ferry. In both charters she 
is referred to as “‘ Margaret of good memory.” Malcolm IV. 
died in 1165; and not many years after, his grandmother 
was canonised by the Roman See. A Bull of Pope 
Lucius I11.’s of 1184, and other Papal Bulls, confirm “ one- 
half of the ferry of Saimt Margaret the Queen,” and many 
other rights to Dunfermline Convent. It would seem that 
the grants of these kings, David I. and Malcolm IV., only 





Ericht at Craighall, near Blairgowrie. On 11th January, 1621, the minister of 
Rattray presents a petition to the Scottish Secret Council: he sets forth that 
“very oft for the space of aucht days together all passage at that water, either by 
coble, horse, or foot is interrupted, to the great hinder of his Majesty’s subjects 
and to the extreme hazard of many of their lives, of whom during the short time 
the supplicant has attended the Kirk of Rattray auchteen persons to his know- 
ledge have perished in that water.” The Council sanction a general subscription 
to build a bridge. And take the following as written this month from a farm 
just forty miles from Charing Cross: ‘Arthur and Hugh went to a sale at 
Bradwell on Saturday. Arthur bought two colts broken-in. One of the men 
went with him to fetch them home. He had to stay the night, as there was a 
ferry to cross, and there is no crossing on Sunday; so he had to bring them 
another road, and he only arrived this afternoon.” 
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embraced one-half of the ferry, and that Dunfermline sliared 
the profits equally with some other royal grantee. It was 
not till the time of Robert the Bruce that the convent 
acquired the sole right. That king, we find, granted to the 
abbot that half of the ferry which had been forfeited by Sir 
Roger de Moubray, along with the ferry chapel, and four 
merks yearly for a chaplain out of the rents of the king’s 
burgh of Inverkeithing. It appears, also, from the Dun- 
fermline Register that in these early days there was not only 
a chapel beside the ferry, but also a hospital for the lepers, 
those unfortunate beings who were everywhere about in the 
Middle Ages. 

We have an amusing account preserved to us of the 
manner in which the monks of Dunfermline protected their 
interest in the ferry not long after the Bruce’s death. They 
had for neighbours the baronial family of Dundas. James of 
Dundas at that time claimed two rocks in the firth within 
the sea-flood as his property; and he had obstructed the 
convent’s men in mooring their boats to them. ‘The abbot 
did not dispute the right of property, but he claimed that, 
from a time beyond memory, the abbots, his predecessors, 
and he, and his monastery, had, without disturbance, en- 
joyed possession of the right to moor their boats to the same 
rocks. Now, on the Wednesday next before the feast of 
the blessed Bartholomew the Apostle—z.e., on the 24th of 
August, 1342, Alexander, by the grace of God, or, as the 
rich vernacular ran, “be goddes tholyng,” lord abbot of 
Dunfermline, went down to the south side of the Queens- 
ferry at Dundas’s request to take measures for ending the 
controversy amicably. The lord abbot proceeded to exhibit 
the charter of King David, their founder and first patron, 
and the confirmations of divers Kings, his successors, and 
divers Supreme Pontiffs, in presence of Master John de 
Gatemylk, Alan of Liberton, Michael Squire, Ralph the 
elerk, John of Herth, Alan de Dispenser, Richard, son of 
William Scrimsour, Robert Young, John, son of Henry, 
John of Lochilde, Ralph Gourlay, and many others dwelling 
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near the Ferry. And these royal and papal charters had 
invoked the curse of St. Peter and St. Paul and eternal 
damnation against any man who should dare to infringe the 
rights they conferred. Accordingly Dundas had incurred 
the sentence of excommunication, and had for some time 
borne it with “a hardened heart.” On this particular 
morning, the Lord Abbot and some of his council had taken 
their seats on the western edges of the same rocks, to indi- 
cate that he, the abbot, as representing the convent, was in 
possession. Down comes Dundas, and humbly begs the lord 
abbot to absolve him from the dread sentence, and promises 
to cease from all disturbance of the convent’s men and boats. 
The abbot, “willing to incline to his supplication,” did 
absolve him, but on this condition only, that if in the future 
he stirred any new question, the sentence would be revived. 
In 1353 the lordly abbot went to Rome, but he and all his 
company died in Lombardy, probably of the plague. The 
rock on which this medieval drama proceeded is probably 
the very rock which now supports one of the piers of the 
Forth Bridge. It is said that, when the bridge was about to 
be built, it was the only relic left to Dundas of Dundas of 
their ancient possessions in that part of the country. The 
last abbot of Dunfermline sold the ferry, on the eve of the 
Reformation, to sixteen shareholders, the first instance, so it 
is said, of a joint-stock company in Scotland.(a) 

There were more ferries than the Queen’s Ferry in the 
Firth of Forth; there was one betwixt Gullane Ness and 
Earlsferry, so called because the Earl of March was owner of 
it; but it was a long and dangerous passage. Then Leith 
had a right of ferry, and in 1510 James IV. by charter con- 
firmed to the city of Edinburgh “the New Haven,” lately 





(a) I do not know on what authority this statement is based ; but in 1568 
Cornelius de Vois, a Fleming, had license during nineteen years to search for 
gold and silver in any part of Scotland, upon a royalty of eight ounces for every 
hundred ounces washed, and four ounces for every hundred smelted. We are 
told he “ procured confederates ;” that is, he raised a stock of £5000 amongst the 
Scots. See Dundas’ Trs. v. Forth Bridge Railway Company, 12 R. 209. 
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made ; this was the point of departure for Pettycur, on’ the 
other side of the water, of the swift packet-boats which 
immediately preceded the day of steamers and railways and 
the establishment of the Granton and Burntisland Ferry. 
On 4th July, 1617, as we find, the royal burgh of Kinghorn, 
with its harbour at Pettycur, complains to the Convention 
of Burghs that the burgh of Burntisland will not suffer them 
to transport passengers as freely as they do at Leith. On 
26th July, 1681, the body of the Duke of Rothes was taken 
over from Leith to Burntisland on its way to the family 
burying-ground at Leslie. A description of the pomp and 
pageantry of this funeral occupies many pages of Arnot’s 
“History of Edinburgh.” But the Queen’s Ferry, from 
its situation at a spot where the Firth narrows to about 
a mile’s breadth, was the most important crossing-place 
below Stirling Bridge, and one result of this was to 
enable the abbot of Dunfermline to set up a burgh on 
the south side of the Ferry. There were already in 
1342, as we have seen, many residents there, and eight 
years before—viz., in 1334, the abbot had procured a 
charter from David II. granting that his burgesses of Dun- 
fermline, Kirkcaldy, Musselburgh, and Queensferry might 
freely buy and sell within their bounds, and within the 
bounds of the abbot’s regalities. From that time a yearly 
and a weekly market were held at Queensferry ; but the 
franchise of the burgesses was not yet the full franchise of 
trade. The burgh lay within the trade-boundaries of the King’s 
burgh of Linlithgow; that burgh from of old had had a 
monopoly of foreign trade within the whole sheriffdom of 
Linlithgow, and betwixt the mouths of the rivers Almond 
and Aven. It was, as we shall see, only three centuries 
later that Queensferry attained to this privilege, which is 
defined in a charter of James VI.’s to Linlithgow, as “the 
sole liberty of packing, loading, unloading, and _ selling 
staple and foreign commodities within the sheriffdom of 
Linlithgow.” 

Down to 1576, the burgesses all paid their rents or 
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“maills,” and accounted for the fines of the burgh-court and 
the petty-customs of their markets directly to the abbot’s 
steward. But in that year the Lord Commendator of 
Dunfermline, for a definite yearly sum in perpetuity, granted 
to the burgesses and the community for ever, their burgh, 
with its lands, rents, fairs, and petty-customs. For the 
future, the burgesses had the collection of all these in the 
hands of bailies chosen by themselves; and all increases 
enured to the benefit of the community. This charter was 
confirmed by King Charles L., as lord paramount, in two 
charters of 1627 and 1636. 

Some interesting passages have come down to us which 
bear on the regulation of the ferry and the protection of 
shipping in the Firth. The parliament of King James [., in 
the year 1425, enacted that ‘‘all Boatemen and Ferryares 
quhair Horse are ferryed sall have for ilk boate a treene- 
brigge (Sc. gangway, A.-S. tredan, Eng. tram) quhairwith 
they mae receive within their Boates travelleres Horse 
through the realme, unhurte and unskaithed, under the paine 
of xls of ilk Boate.” In the year 1467, under King 
James III., the Parliament enacted, ‘for the utilite and 
profit of the Kingis Hieness and his lieges, quhilkis divers 
tymis passis over the feryis with thar horss,” that “at all 
passagis and ferryis on ilk syde of the wattir—that is to 
say, Leithe, Kingorne, and the Queenis Fery, and on the 
tothir syde of the wattir, the Portincrage and the Est Fery, 
ther be maide briggis of buirdis and portis in the fery- 
boittis for the eise of the schipping of the said horss.” In 
1491, the King’s lieges stood in need of not only ease but 
protection, for numbers of their ships had been seized and 
pillaged by English and Danish pirates, who came up the 
firth even as far as Queensferry and the rock of Inchgarvie. 
Sir John Dundas of Dundas was the King’s baron and man- 
of-war in that region, so King James LV. granted to Sir John 
and his heirs, the island and rock of Inchgarvie, with the 
harbour and station for ships there, and with wrack and 
ware, mettages and anchorages, to the intent that Sir John 
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should erect there a castle or fortalice, with battlements 
and parapets (victibus ferrets propugnaculis le Kirnalis et 
machcoling « French,—creneaux et machicoulis), and with a 
foss and a prison and all munitions and fortifications he may 
devise, for the security of all ships and boats navigating the 
firth. The King’s Parliament ratified this grant, and enacted 
that Sir John and his heirs might levy sixpence a ton on 
every ship or boat laden wholly or partly with munitions, 
victuals, or goods that should come to or above the castle or 
rock, for defence, safety, or aid; and threepence a ton 
on every empty ship or boat so coming, according to the 
tonnage it might have carried. ‘The next business the 
Parliament has on hand is to help the lieges against the 
ferrymen themselves. ‘These functionaries had, in the year 
1551, been taking what were thought to be unconscionable 
ferry-dues. Ferrymen and watermen are proverbially extor- 
tionate, but most people will sympathise with the action 
of some representatives of the class on Fastern’s Een, 21st 
February, 1615. The Tay was then frozen over and so 
hard, that two puncheons of Bordeaux wine could be carried, 
sting and ling, on men’s shoulders across the river at the 
middle of the North Inch. Men and wine, and sting and 
ling, together ran to seventy-two stone weight. This 
did not suit the ferrymen at all, and in the night-time 
they broke up the ice, and stopped further gratis passage. 
Queen Mary’s Parliament of the year 1551 lays down that 
if a man comes to Kinghorn Ferry and demands a boat for 
himself and his company, he shall pay no more than 
x.s.; if at Queensferry or Dundee, no more than iv.s.; if a 
man and his horse are ferried across at Kinghorn in the public 
boat, he shall pay 12d., but only 8d. at Queensferry or 
Dundee; and if a man or a woman, with no horse, cross at 
Kinghorn, he or she shall pay 6d.; and at Queensferry or 
Dundee only 4d. A ferry eight or nine miles wide, as it 
is between Leith or Newhaven and Pettycur or Kinghorn, 
is a very different piece of navigation from that of crossing 
« mile of tidal water at Queensferry or inside Broughty 
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Castle. On 14th March, 1600, King James VI. crossed 
the firth by the Kinghorn ferry on his return to the hunting- 
seat of Falkland from a meeting of the General Assembly of 
the Kirk at Edinburgh. At starting, the weather was fair, 
but it became foul on the passage, and the mariners were 
fain to run. their boat upon the sands at Kirkealdy. The 
King was got to land upon a horse’s back, and he exclaimed, 
with an execration, that he was ever in danger of his life 
in going to these Assemblies. Of such sort were the humours 
of the ferries in these old days. 

In the year 1600 we have evidence that the burgh of 
Kinghorn was recognised as owner of the right of ferry in 
that part of the firth. The Convention of Royal Burghs 
after referring to Kinghorn’s ferry as “of grit antequite the 
space of thir sex hundreth yeiris or thairby,” reciting that 
the burgh “is now laide hewele trublit and hort be the 
skaffis skeldrykis and yowis of the unfre toune of Leith upon 
the north side of the brig—(z.e., the bridge over the Water of 
Leith)—and of Newheivin, quha ar nocht onle hurtfull to the 
said brugh and the rest of the fre touns and ferryis nixt 
adiacent to them bot also pirrilous and daingerous to all our 
souvrane lordis liedgeis, quhairof sindrie hes haid experience 
sua that within thre yeris hes tynt and perrischit in thair 
defalt and negligence the number of fifte persouns or 
thairby,” granted license to the burgh to purchase of the 
King and the four Estates, a gift of three liberties or 
franchises :—(1) a franchise in Kinghorn to prevent such 
vessels from transporting passengers to or from the shores of 
that part of the firth, and all other craft from transporting 
passengers unless they are capable of carrying four horses 
and the persons connected with them; (2) a franchise in the 
magistrates of Edinburgh (as lords paramount on the south 
side of Leith Bridge and so owners of that side of the ferry), 
and the magistrates of Kinghorn to seize and destroy such 
vessels and imprison the owners and boatmen of the same; 
and (3) a franchise to prevent the inhabitants of the unfree 
town of Leith on the north side of the bridge and Newhaven 
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from shipping any of the lieges upon either the north or 
the south shore as long as there is any boat belonging to 
Kinghorn, Burntisland, or the town of Leith on the south 
side of the bridge willing and ready to serve them. 

It is here that the story of the house of the Friars 
at Queensferry comes in. In every great spiritual and 
intellectual sphere there is a historical ebb and _ flow. 
Monks, like those of Dunfermline who were persons vowed 
to live according to the rule of St. Augustin or St. 
Benedict, had had their day, and done well in it so far 
as material things, eatable things as Carlyle called them, 
arable lands, rents, teinds, fishings, pasturage, and 
amongst many other, ‘“‘ ages,”’—passages or ferry-dues,—were 
concerned, But when the friars spread over Europe,—fratres 
minores, brothers inferior in theology and learning to the 
regular monks, brothers vowed to poverty as their supreme 
rule, brothers dependent on the supplies and alms of the 
faithful for their subsistence, brothers who footed it along the 
roads and paths of every country in Christendom barefoot all 
for love of Christ and His poor,—the monks, Augustinian 
and Benedictine, had to face a Reformation or Revolution ; 
and being well-endowed through the piety of long-dead 
kings and nobles and so provided with books, instruc- 
tion and learning, they met the onset of the revivalist 
friars by raising questions in theology with which Christ’s 
poor had nought to do, but which, seductive and even 
heating, led to a domiciliating of these pedestrians in the 
towns of Europe. Once domiciled and put into shoes so 
to speak by the offerings of the faithful, the friars might 
have been made as snug as the monks as regards lands and 
land revenues. But they were a day late for the fair. Yet 
it.is so long ago as the reign of Alexander II. (who, so the 
chroniclers tell us, succeeded his father William the Lion, 
1214 and died on Kerrera in 1249), that the friars were 
endowed, not with broad acres, but with establishments in 
the towns, where with many tricks as to penances and in- 
dulgences, and fees sor christenings, weddings, and burials 
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and so forth, they extracted coins from the pockets of the 
faithful. The king established friars’ houses in the towns of 
Edinburgh, Berwick, Ayr, Perth, Aberdeen, Elgin, Stirling, 
and Inverness. In this king’s reign, or shortly after, the 
Friars’ House was set up at Queensferry. In 1585, Walter 
Dundas of that ilk, son and apparent heir of George Dundas 
of that ilk, presented a supplication to the King and the 
Secret Council, setting forth that his predecessors of the 
house of Dundas were the chief founders of the place some- 
time possessed by the Carmelite Friars, on the South side of 
the Queen’s Ferry, and endowed it with most part of its rents, 
and specially where the place, kirk and yards thereof are 
situate with certain acres appurtenant, for the burial of the 
house of Dundas. By charter and precept under the Great 
Seal, the king, with advice of his council, gave, granted and 
disponed to the said Walter, his heirs and assignees, the rents, 
farms of few-farm and other duties pertaining to the Friars, 
and their place together with the kirk and bounds, steeple 
and houses thereupon. The grant was afterwards ratified in 
Parliament. 

The next stage in the progress of Queensferry was its 
becoming a royal burgh. In the sixteenth year of his reign, 
Robert I. granted to the monks of Dunfermline all the New 
Great Custom from all their lands—viz., as well from the 
burghs of Dunfermline, Kirkcaldy, Musselburgh, and Queens- 
ferry as from their other lands, so that they might have 
and use their own Koket to be recognised and admitted 
by all the king’s burgesses and men, and by foreign merchants 
throughout therealm. The king also sent letters informing 
of this grant, not only his chamberlain and the collectors of 
the custom, but ‘our dearest friends the Scabines and 
magistrates and whole community of the town of Bruges.” 
Nevertheless, Queensferry till 1641 had been what was 
called a “ dry-burgh,” paying custom on imports and exports 
to Linlithgow ; but in that year it was enrolled as one of 
“the fré Burrowis subject to pay extent within this 
realme,” and became entitled to share in the privilege 
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of foreign trade. This privilege was confined to the 
royal burghs: whilst only the king could grant it, his 
prerogative went not so far as to authorise him to infringe 
on the grants of his predecessors, and so lessen the vested 
interests of the towns represented at the Convention of 
Burghs. But that body might for a consideration 
assent to a particular town acquiring the privilege under 
the king’s grant. The consideration consisted in the 
aspiring community undertaking to send a representative 
to the Convention, and to bear a share (to be fixed by the 
Convention itself from time to time) of every tax or extent 
henceforth imposed by Parliament on the estate of the 
burghs. The community, with the assent of their lord, 
whether bishop, abbot, prior, commendator, earl, or baron, 
obtained a charter from the king; they then sent to the 
Convention a procurator, who exhibited the charter, and 
undertook, in their name, “to beir all burdings with the 
remanent burrowis according to their habilitte, and to keip 
conwentiouns particular and generall as thai sal be warneit ;” 
and, if no cause was shown to the contrary, the Convention 
thereupon accepted, admitted, and enrolled the town in 
the number and fellowship of the free burowis of the 
realm, and fixed the proportion the new burgh should bear 
of every £100 of taxation. Whilst this transaction also 
carried with it an obligation to send a representative to 
Parliament, it had no effect on the “ burgh-fermes” : these 
continued owing to the original lord. The burgesses of 
Queensferry had been moving in this direction as early 
as 1628, for, as we find, the king’s council had to be called 
in that year to settle disputes which had arisen between 
Linlithgow and Queensferry as to the customs of the market of 
Queensferry, and in the-year 1636 the Convention of Burghs 
passed a resolution, no doubt at the instance of Linlithgow, 
to oppose the erecting of Queensferry into a royal burgh. 
This was the year of Charles I.’s second charter to the 
burgh. In 1639 the burgh sent a commissioner to the Par- 
liament. In 1640, on the 11th of June, James Dawling, 
VOL, XII,—NO. 3. U 
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merchant-burgess of Queensferry, compeared in Parliament, 
and protested, and craved instruments, to the effect that, as 
the burgh’s commissioner to the Parliament, he had “ riddin 
sittin and voyced” conform to their erection, and that that 
was in law possession of their liberties; and Linlithgow’s 
commissioner protested to the contrary. In the Parliament 
of 1641 John Milne sat as Commissioner for Queensferry ; 
and in July of the same year the Convention of Burghs 
enrolled and accepted South Queensferry amongst the royal 
burghs. In 1650 we find the burgh contributing £240 to a 
tax of 80,000 merks laid by Parliament on the burghs ; and 
at the time of the Union, in 1707, Queensferry received £97, 
19s. 2d. as its share of the Equivalent agreed to be paid by 
England. 

In 1692 the burgh was paying £10 Scots yearly to the 
burgh of Linlithgow,—this had probably been promised to 
Linlithgow to buy off that burgh’s opposition to. the erection 
and their right to take customs in Queensferry’s yearly fair 
of one day’s continuance, and its two weekly markets. The 
burgh’s charges for sending commissioners to the Parliament 
and the Convention, and in transporting soldiers and the 
like at the ferry, lie heavy on them. It was the burgh’s 
business to carry the king’s soldiers over the firth. 

Such are the materials for a history of this ancient and 
picturesque little town: they begin and they end with the 
ferry. When the Railway Company acquired the Granton 
Ferry, an express clause was inserted in the Act of Parlia- 
ment binding them to run the ferry in all time coming; and 
they are probably under a similar obligation as to the Queen’s 
Ferry, but “all time coming” is a large phrase. 


GEORGE LAw. 
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CONTRACTS IN RESTRAINT OF TRADE. 


T is a commonplace to the scientific lawyer, accustomed to 
look below the surface of things, that there may be 
found underlying the solemnities of the execution of con- 
tracts and the forms of transmission of property traces 
which when followed up lead him back to primitive 
social usages now long obsolete, but once in daily 
observance. Not less is it true, though perhaps not so 
commonly observed, that the line of development of an 
equitable principle clearly marks by its successive stages 
important changes in the material progress of a nation. 
It is, however, but rarely that there is found in a series 
of well defined leading cases embodying the development 
of such a principle a representation of the successive 
stages by which the narrow Feudalism of the fifteenth 
century has passed into the world wide commercialism 
which is the distinctive mark of the British power of 
to-day, so complete as is presented in the history of the 
attitude of the law towards the class of contracts which is 
the subject of this article. 

The earliest instance of which there is any clear record 
in the books of such a contract being brought under judicial 
notice carries us back to the time of Henry V., when internal 
trade was mainly parochial in its character, when the attrac- 
tions of military adventure afforded an effective check upon 
over-competition in the ranks of industry, and when the 
regulations of the various trade guilds sufficiently met the 
demand for any restraint in the interest of existing traders. 
The circumstances of the case as represented by Lord 
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Macclesfield in his historical judgment in Mitchell v. Reynolds 
(1 P. Will. 181), were peculiar. He adverts to it as the case 
of a weaver (dyer ?) who, in the despair following upon a great 
loss, had rashly declared that he would not follow his trade 
again ; whereupon a designing rival so fomented his feelings 
as to induce him, for a trifling consideration, to come under 
bond not again to work at*it. Little wonder, if these were 
the circumstances, that Mr. Justice Hull shouid have ex- 
claimed as is recorded (2 Hen. V., fol. 5, pl. 26), ‘‘ By God 
if the plaintiff were here he should go to prison until he 
had made a fine to the king.” Candour compels us to add, 
however, that, unless Lord Macclesfield had in 1711 fuller 
information than is now available, it is at least doubtful 
whether the wrathful Justice Hull could plead even the 
excuse of circumstances so picturesque for the intemperance 
ot his language. The period of the restraint seems to have 
been six months, its area a small town, and there is ap- 
parently nothing to show that it did not occur in connection 
with an ordinary contract for sale of goodwill. Is it a better 
plea for the expletive that its use by a judge of the period 
is by no means unprecedented ? (Pollock on Contracts, 341). 

Even down to the end of Queen Elizabeth’s reign it seems 
hardly to have been conceived that it could ever be lawful 
to prohibit or restrain any one “to use a lawful trade at any 
time or at any place” (Colgate, Cro. Eliz. 872). But early 
in the following reign one begins to find traces of a state 
of things which made it no longer inconceivable that there 
might be public advantage in securing that, under certain 
circumstances, one party should be able to bind another not 
to trade to the detriment of the former. By the time of 
Broad (1620, Cro. Jac. 596) it appears that traders in 
London had become used to let out their shops and wares 
to their servants, taking them bound not to trade, in the 
event of their leaving their service, in such a shop or in such 
a street. And within these narrow limits the Courts began 
to give effect to contracts in restraint of trade. 

As time went on, restrictions affecting larger areas were per- 
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mitted and ina fairly numerous series of cases the limits within 
which restraints would be enforced began to be defined. In 
the leading case of Mitchell v. Reynolds (1 P. Will. 181), in 
1711 the culmination may be said to have been reached of the 
stage at which contracts in restraint of trade were struggling for 
recognition at all. The learned judgment of Chief-Justice 
Parker (Lord Macclesfield) established for them a place in 
the law, and defined the principles upon which that place 
was accorded to them. His conclusion was, “That in all 
restraints of trade, when nothing more appears, the law pre: 
sumes them bad; but if the circumstances are set forth, 
that presumption is excluded and the Court is to judge of 
these circumstances and determine accordingly ; and if upon 
them it appears to be a just and honest contract it ought to 
be maintained.” The restraint which after several hearings 
at the bar a plaintiff thus succeeded in getting enforced was 
one against the defendant exercising the trade of a baker 
during the currency of a lease assigned to the plaintiff for five 
years and within the Parish of St. Andrews, Holborn. By 
this decision it was definitely recognised that one might have 
a reasonable interest in restraining a competitor from trading 
beyond the mere limits of a shop or street; and principles 
were laid down which formed a basis for more extended 
restraints as the need for them arose. How little it was in 
the mind of the learned Chief-Justice, however, that the 
conditions of England’s trade could ever justify any very 
extended restraint is obvious from his incredulous question, 
“What does it signify to a tradesman in London what 
another does at Newcastle?” A few years later (1727) the 
first Scottish case of similar restraint found in the books 
occurred (Stalker, M. 9455) in which a restraint on trade was 
sustained whereby one of two booksellers came under obliga- 
tion that, after dissolution of a three years’ partnership, he 
should be debarred from any concern in bookselling there- 
after within the city of Glasgow, “because the place was 
judged too narrow for two booksellers at a time” ! 

To return for a moment to Mitchell v. Reynolds, the 
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lack of prevision, on the part of Lord Macclesfield, of the 
immense commercial development which the future bad in 
store, inevitable as it was, led to the unfortunate result 
that statements of principle were made by him in words 
which—while absolutely correct expressions of the principles 
in terms of.the circumstances of the time—afterwards be- 
came, when these circumstances had greatly altered, shackles 
which hampered the application of the principles themselves 
to new conditions. 

Hence it was that in 1894, after various efforts in the 
same direction, the House of Lords in the case of Nordenfeldt 
(L.R. [1894] A.C. 535) found it necessary to reconsider the 
whole cases, to extract the principles underlying the decisions 
and to separate these from the accidental illustrations which 
had tended to obscure them, and to restate the law in such 
a form as to give suitable expression to the public policy 
of a nation whose commerce had ceased to be parochial or 
even national and had come to embrace businesses of which 
the customers were kings and princes and the interests world 
wide. 

Great, however, as has been the change from the neces- 
sities of a country whose trade was represented by the 
desponding hand-loom weaver or dyer of the fifteenth century 
or by the parish baker or town bookseller of the seventeenth, 
to those of a country which had become the seat of such enter- 
prises as that of the Maxim Nordenfeldt Company, it has, 
from first to last, remained true that the general rule is “ that 
all restraints of trade (which the law so much favours) if 
nothing more appear are bad ” (cf: Underwood & Sons [1899 ], 
1 Ch. 300, per Vaughan Williams L.J. at pp. 309 and 315; 
Merkle, 3 8.L.T. 323, per Lord Kyllachy). The ground of 
this badness is in general terms that they are contrary to 
public policy ; and that (first) because of the mischief which 
may arise to. the party by loss of his livelihood and the 
subsistence of his family, and to the public by depriving it 
of a useful member ; (second) because of the danger of abuse 
from the tendency to promote monopolies; and (third) 
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because in many instances they imposed a restraint on, the 
granter without any advantage to the grantee. 

Those considerations of public policy, however, which in 
the first instance appeared to be fatal to the expediency of 
such restraints, came in course of time to be opposed by 
other considerations of public policy pointing in the opposite 
direction,—cousiderations in the first place of the public 
advantage of enabling a man who had become tired of his 
business or ineflicient for it to transfer that business to some 
one who could conduct it efticiently, and who could pay him 
the full value for it in the confidence that he would not 
have to face the competition of the seller; of the advantage 
too of enabling employers to obtain the best class of work- 
men and to teach them their business thoroughly without 
the apprehension that immediately they had learned it they 
would become effective competitors; finally, of the material 
interest of the community in maintaining the rules of fair 
dealing between man and man and in preventing a party 
who had bargained for an advantage, in return for which he 
had come under an obligation, from securing that advantage 
and at the same time evading the obligation. The case-law 
of the subject is just the story of the struggle of these con- 
flicting principles of public policy for their due place and 
of their balancing in the law as it now stands. It may be 
interesting to trace some of the main features of the conflict 
between the elements making respectively for repudiation 
and for recoguition of these contracts. 

We have seen that down to the very end of Queen 
Elizabeth’s reign all contractual restraints of trade were 
regarded as uniformly bad. This state of things was a not 
unnatural result of the prevalent system of close trade 
incorporations whereby the exclusion of a man from the 
exercise of his trade, even in a single small district, might 
involve his becoming an unproductive member of society (ef: 
Pollock on Contracts, p. 340). It has also been shown that 
at a date but little later, this unbending attitude of 
disapproval became somewhat modified, certain restraints 
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being approved; and that by the beginning of the first 
decade of the eighteenth century a sufticient number of 
particular instances had occurred for it to be possible to 
extract from them general statements of principle as to the 
policy of the law in the case of Mitchell v. Reynolds. The 
passage in which the Chief-Justice summed up his conclusions 
has already been quoted. The judgment as a whole is a 
most elaborate historical and critical examination of the 
progress of the law on the subject down to that time. In 
an earlier part of the judgment the Chief-Justice laid it down 
“That wherever a suflicient consideration appears to make it 
a proper and a useful contract and such as cannot be set 
aside without injury to a fair contractor it ought to be main- 
tained; but with this constant diversity—viz., where the 
restraint is general not to exercise a trade throughout the 
kingdom, and where it 1s limited to a particular place ; for 
the former of these must be void being of no benefit to either 
party and only oppressive as shall be shown by-and-by. . . . 
General restraints are all void . . . with or without con- 
sideration and whether it be the party’s own trade or not.” 
It is to be observed upon this—(first) that by a general 
restraint the Chief-Justice means not merely a_ restraint 
binding the party to exercise no trade, but a restraint binding 
him not to exercise even a particular trade within an un- 
limited area, or what was the same thing, within England ; 
(second) that he regards such a restraint as necessarily void ; 
but (third) that he assigns the reason for so regarding it. 
Had the matter rested there, much subsequent conflict might 
have been spared ; as room would obviously have been left 
for applying the maxim, cessante ratione legis, cessat 
etvam lex ipsa. Unfortunately, however, in subsequent cases 
judges came to repeat the statement that such restraints 
were necessarily void without coupling it with the reason ; 
and thus in course of time a body of dicta grew up which, at 
all events on the surface, established the position that 
reasonableness was not to be regarded, where such a general 
restraint came under consideration, not because it was un- 
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necessary, but because it was incompetent. In short. these 
dicta were capable of being read as meaning not, “ We need 
not consider this restraint because, being general, it is not in 
existing circumstances reasonable ;” but ‘“‘ We cannot consider 
it because it is general, and therefore we have nothing to do 
with its reasonableness.” Whether it be possible to read 
through all these dicta an implied qualifying reference to the 
general principle, or whether they must be regarded as 
having resulted in an artificial rule is not perhaps of much 
importance now, but certain it is that for practical purposes 
it became an accepted doctrine which held the field for long 
that there was a sharp line of demarcation between general 
restraints, which could not, and partial restraints which might, 
be lawful. That being so, there fall to be considered two 
questions—(first) What elements were sufficient to make a 
restraint partial? and (second) Assuming it to be partial, 
what were the conditions of its validity ? 

As regards the first ; it obviously followed directly from 
Lord Macclesfield’s opinion, that covenants for restraint in 
which there was some limitation of space (2.¢., of space within 
England) outside which the covenanter retained the right to 
carry on business were partial. So, too, a restraint might be 
partial by reason of limitation as regards the class of persons 
to whom it extended. This form of partiality is very import- 
ant and it has two aspects, a negative and a positive. The 
negative aspect is illustrated by contracts in which 
the obligor binds himself to work for the obligee and for 
him alone. As this does not entirely deprive the public 
of the obligor’s industry it is partial, and therefore its 
reasonableness might be considered. If the contract embody 
a correlative obligation on the employer to employ the 
obligor it is good even if the obligation undertaken be 
for life (Wallis, 1837, 2 M. & W. 273; Young, 1 Tyrw. 
226, 236; Geddew, 1632, M. 9453). If there be no such 
correlative obligation the contract is void. But the correla- 

‘ve obligation may be inferred from the tenor of the 
contract (Pollock on Contracts, 349). In practice, however, 
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in England difficulties arise in enforcing the obligation 
restraining working for others in such a case; because the 
Courts—refusing as they do to enforce a contract of service 
by injunction—are indisposed to grant an injunction en- 
forcing negative stipulations which are merely ancillary 
to the service (HKhrmann [1898], 1 Ch. 671 and cases 
there cited), One instance of enforcement is, however, to 
be found in William Robinson, Ltd. v. Heuer ([1898] 
2 Ch. 452) a case in which the employee having left his 
service his employers refused to dismiss him—by doing which 
they would have called into play a more limited restraint 
than that sought. The Court granted an injunction in the 
terms applicable to the period of continuance of the employ- 
ment, but upon condition of the employers waiving an 
option to renew the engagement for a further term of five 
years on the expiry of the term then current (of which 
two years remained unexhausted). 

The positive side of restraints which are limited as regards 
the class of persons covered by them is seen in the numerous 
cases involving obligations ‘“ not to engage in any competing 
business;” “not to approach customers ;” “to refrain from inter- 
fering with or soliciting customers of the obligee.” Such stipula- 
tions occur chiefly in contracts of service, and where other- 
wise complying with the requisites after-mentioned, they 
have been sustained (cf: Price v. Green, 16 M. & W. 346; 
Nicholls, 7 Beav. 42, 10 Q.B. 346; Barnes, 35 Ch. D. 154). 
Dicta of Lord Esher, and of Rigby L.J., in Dubowshi & 
Sons ([1896], 2 Q.B. 478) recognise the validity of a restraint 
embracing even future customers of the employer, and that 
whether known to the employee to be such or not. Here, 
however, the area within which business was carried on was 
only a part of London. In a recent Scotch case, British 
Workmen Insurance Company (16th June, 1900, 8 S.L.T. 
60) the judgment of Lord Kyllachy in the Outer House 
seems somewhat at variance with these views. The obliga- 
tion in that case was, on the termination of employment 
to return certain property of the company, after which the 
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employee bound himself that he would not “interfere with 
the Company’s agents, assurants, or business in any way 
whatever.” The Lord Ordinary decided the case upon 
the view that the clause on its true construction applied 
only to interference by way of the agent representing 
himself as still in the service of the company; but he 
indicated that if necessary he was prepared to hold the 
agreement void as a general restraint of trade of too wide 
a character to be enforced. In the Inner House the case 
was decided against the company upon the special ground 
that the clause had not been validly imported into a 
subsequent letter which bore to be a complete embodiment 
of the contract. The case of Davies (36 Ch. D. 359) is an 
instance where such an agreement restraining the defendant 
from trading so as to affect the plaintiff's authors “ directly 
or indirectly” was regarded as too vague for enforcement ; 
the case, however, was ultimately decided upon a specialty, 
and as regards vagueness it may be contrasted with that 
of Stride, 15th December, 1897, 77 L.'T. 600, in which an 
obligation not to trade in certain towns and their neighbour- 
hood, was held not to be too vague to be enforced by 
injunction, as the parties must be held to have themselves 
known their own meaning in using the words. Perhaps 
the most curious instance of a restraint treated as partia! 
because of limitation by reference to persons is to be found 
in Gale v. Reid and East, where a contract binding the 
defendant to employ the plaintiff exclusively to make all 
certain goods ordered by any of the defendant’s connections 
whom the plaintiff could trust, was treated as partial, because 
it left the defendant free to place elsewhere the orders of 
those friends of the plaintiff whom the latter could not trust. 

A restraint containing no limitation as to persons or 
space may, nevertheless, be partial by reason of limitation 
as regards the manner of exercise of the trade. The leading 
case as to this is that of Jones v. Lees, 26 L.J., Ex. 9, 
in which the defendant was restrained from manufacturing 
certain goods without the use of the plaintiff's patent in 
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connection therewith. It was held that while he was re- 
strained from selling anywhere the goods without the in- 
vention, he on the other hand, got the advantage of selling 
everywhere the goods with the invention, and that, therefore, 
quoad himself the advantage was correlative to the disadvan- 
tage, while there was no apparent detriment to the public. 
Although the matter was not beyond controversy it seems 
to have been from an early date well settled that, while a 
limit of time might be considered as affecting the reasonable- 
ness of the contract, such a limit was not in itself enough 
to render a contract otherwise general a partial one (Hinde, 
1840, 1 Scott, N.R. 123) and one would have thought that 
the tenor of the judgments in the Nordenfeldt case had put 
this beyond the region of doubt(cf per Bowen L.J., L.R.[1893], 
1 Ch. 666). Nevertheless there are not wanting dicta in more 
recent cases which seem to suggest that a limit either in space 
or in time may make a restraint partial (ef Underwood [1899], 
1 Ch. 306: see also Robinson [1890], 2 Ch. 456, 459. 
Having enumerated the various elements the presence of 
one or other of which, in a contract restraining trade suffices to 
render it partial, we now go on, in the second place, to consider 
under what conditions such a partial restraint of trade can so 
escape the prvma facie invalidity imposed by the law upon all 
restraints as to be enforceable. Of these we find a short and con- 
venient summary in the judgment of Tyndal C.-J., in Horner 
v. Graves (7 Bing. 735, 743):—“We do not see a better test 
can be applied to the question, whether reasonable or not, 
than by considering whether the restraint is such only as 
to afford a fair protection to the interests of the party in 
favour of whom it is given, and not so large as to interfere 
with the interests of the public. Whatever restraint is 
larger than the necessary protection of the party can be of 
no benefit to either; it can only be oppressive, and, if 
oppressive, it is, in the eye of the law, unreasonable.” This 
statement has recently been adopted as truly expressing all 
the conditions necessary to validity (per Herschell L.C. 
in Nordenfeldt [1894], A.C. 548), and may be regarded as 
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exhaustive. Evidence of trade opinion as to reasonableness 
is not competent, the question being one for the Court on 
a consideration of any evidence as to the facts of the trade 
which may be before it (Haynes | 1899], 2 Ch. 13, at p. 24). 
For a long period subsequent to Mitchell v. Reynolds, 
certain other elements were regarded as requisite. In the 
first place not merely must consideration be shown, but it 
was held to lie upon the party maintaining the restraint to 
show its reasonableness and the adequacy of the considera- 
tion. It was only in 1837 that in Hitchcock (6 A. & E. 438) 
it was for the first time held that the question of consideration 
was not for the Court, but for the parties; and this is now 
undoubted law. It seems, however, that even in contracts 
under seal some consideration is necessary (Smith’s L.C., 10th 
edition, p. 407). If this be so it probably meets the doubt 
suggested by some of the judges in Stewart (1899, 1 F. 1110) 
as to whether the doctrine of consideration as applied in the 
English cases is not too technical to be binding in Scotland. 
For some years later it continued to be regarded as 
incumbent upon the plaintiff to discharge the onus of show- 
ing that the restraint complied with the conditions necessary 
to validity. In Tallis (1853, 1 E. & B. 391) and in Mum- 
ford (1859, 7 C.B. N.S. 305, 29 L.J., C.P. 105), it was decided, 
however, that the onus lay upon the party challenging the 
contract to show that it was invalid. This change of view 
(which was emphatically approved in Nordenfeldt by Lord 
Macnaghten, p. 566), was avowedly based upon the recognition 
that contracts inpartial restraint of trade are beneficial to the 
public as well as to the obligee in so far as they really 
foster trade, by rendering businesses and personal services 
more marketable. The principle which allows them is thus 
the same as that which forbids those which have not that 
effect (ef Mallan v. May, 11 M. & W. 663; Mumford, supra). 
It has now also been long recognised that there is no 
rule requiring such a contract to be construed unfavourably, 
but rather that the ordinary construction applies, requiring it 
to be construed ut magis valeat quam pereat (Mills [1891], 
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1 Ch. 576, Haynes, cited supra). The Court will construe 
it without leaning to the one side or the other in accordance 
with what appears to be the intention of parties, and upon 
the construction so arrived at will determine whether it 
satisfies the conditions of validity (Mills loc. cit.). 

It would be tedious to enumerate the cases in which the 
foregoing principles have been applied to test the validity of 
contracts in restraint of trade. (A very useful list of these 
is contained in Jolly on Contracts in Restraint of Trade, p. 102.) 
For long, however, they were only applied upon it being 
ascertained that the contract was partial. Indeed so far as 
the Common Law Courts were concerned, the judges appear 
loyally to have adhered to the conception of the inevitable 
invalidity of a general restraint as being truly a rule of law, 
and not merely a typical illustration of an underlying 
principle. In Scotland, it may be observed, the Reports are 
singularly barren of cases dealing with this subject, but it 
is interesting to know that in the chief case reported until 
within recent years—that of Neuffert v. Watson, 1868, 
1 MacP. 1110—L.J.-C. Inglis accepts the view in question. 
‘There can be no doubt,” he says, “that by the law of 
Scotland a paction in restraint of trade is illegal; and that 
agreements by which a man binds himself that he will not 
carry on trade to any extent even if limited in space or 
a particular trade if unlimited in space are equally bad 
in law. . . . If the restriction is unlimited ezther as regards 
the nature of the trade, ov the area to which the prohibition 
applies, the agreement is bad in law.” 

It may be noticed that in the recent case of Stewart 
already cited, an attempt was made in argument to draw 
a distinction between the law of Scotland as founded on 
consideration for personal liberty, and that of England as 
founded on consideration for trade. This view does not, 
however, receive any countenance from the judgments in 
this or other recent cases (cf. Merkle, 1895, 3-S.L.T. 328 ; 
Dumbarton Steamship Company, 1899, 1 F. 993). 

In the cases hitherto adverted to we find—on contrast- 
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ing those of earlier with those of more recent date—a 
growing tendency towards regarding restraint with less and 
less disfavour, and that not merely by way of changing 
the onus, but also in respect of the extent of area over 
which it might extend. This was indeed inevitable with the 
development of communications. The recognition as partial 
of some of the forms of limitation which we have considered, 
tended to pave the way for yet further advance. The case 
of the Leather Cloth Company, 1869, 9 Eq. 345, exemplifies 
this. In that case the defendant, having sold certain letters 
patent together with all the processes of manufucture, to 
which these were relative, covenanted in return not to carry 
on in any part of Europe the manufacture which was the 
subject of patent, and not to communicate to any person 
or persons the processes of the manufacture. Here, it will 
be observed the restraint was prima facie of the sort classed 
as general by the earlier decisions. Nevertheless it was 
upheld. This decision may no doubt be explained and 
brought into harmony with the old view by treating it as 
an instance of restraint merely anciliary to the sale of a 
secret process, and so, ‘not within the principle or the 
mischief of restraints of trade at all—the public gaining in 
such a case on the one side what is lost on the other” 
(cf. per Bowen, L.J. in Nordenfelt, L.R. [1893], 1 Ch. 660). 
Does the explanation, however, not involve a petitio principii 
by assuming that if in a particular case a general restraint, by 
being reasonable, falls to be treated on the same principle as 
a partial one, it is not a true instance of general restraint 
at all ? 

Even before this there had appeared what Bowen L.J. 
describes (loc. cit.) as, “The first cloud upon the clear sky 
of the common law narrative ;” or wliat others have regarded 
as the first steps of a development indispensable to progress. 
In Whittaker, 1841, 2 Beav. 383—(a case in which the 
restraint was imposed on a solicitor who for valuable con- 
sideration had agreed not to practise for twenty years 
within any part of Great Britain), Lord Langdale, sitting 
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as an Equity Judge, observed that the question was whether 
the restraint intended to be imposed was reasonable? He 
took it to be so, and granted an interlocutory injunction. 
Similarly in the Leather Cloth Company case (cited supra) 
while the judgment is open to the explanation above given, 
Vice-Chancellor James did not decide it upon the specialty, 
but upon the ground that “a man may enter into any 
stipulation however restrictive, provided the restriction is 
not in the judgment of the Court unreasonable having 
regard to the subject-matter.” In 1880 in Roussillon 
(14 Ch. D. 351), Mr. Justice Fry in a most interesting judg- 
ment disposed for his own part of ‘the view that there was 
any arbitrary distinction to be drawn between general and 
partial restraints, and granted an unlimited injunction. In 
1891 in Mills (1 Ch. 576), a similar injunction was again 
granted. In Davies (1887, 36 Ch. D. 359), the ultimate 
decision turned upon a specialty, but Mr. Justice Kekewich 
expressed himself on lines similar to those adopted by Sir 
Edward Fry in Roussillon ; while on appeal the latter judge 
(then a Lord Justice) in effect repeated his former view. 
Lord Justice Cotton on the other hand maintained the 
existence of a real distinction at common law, between the 
position of general and that of partial restraints. 

Finally the question was raised in 1892 in the famous 
case of the Maxim Nordenfeldt Guns, d&c., Company v. 
Nordenfeldt (L.R. [1893] 1 Ch. 630; [1894] A.C. 535), in 
which the defendant had covenanted that he would not 
“during the term of twenty-five years from the date of the 
incorporation of the Company if it should so long carry on 
business, engage directly or indirectly in the trade or business 
of a manufacturer of guns or ammunition or in any business 
competing or liable to compete in any way with that for the 
time being carried on by the Company.” There was no limit 
as to space, and it appeared that the twenty-five years’ limit 
in time would practically cover Mr. Nordenfeldt’s business life. 
Having left the service of the Company, Mr. Nordenfeldt 
joined a rival Company in Belgium. Action was brought for 














XUM 








YIIM 


CONTRACTS IN RESTRAINT OF TRADE. 297 


the breach of the restraint. In these circumstances Mr. 
Justice Romer refused the injunction, but the Court of 
Appeal unanimously granted it (as restricted to the gun and 
ammunition business) and its action was approved, also 
unanimously, by the House of Lords on appeal. While in 
both Appellate Courts the injunction was granted unani- 
mously, there was considerable diversity of opinion among 
the judges as to the ground of the judgment. In the Court 
of Appeal, Lindley and A. L. Smith L.JJ., while recognising 
that a distinction had in point of fact been taken between 
general and partial restraints, regarded that as referable to 
the principle hereinbefore discussed and therefore to be dis- 
regarded where a general restraint did not violate the 
principle. The present Master of the Rolls in terms stated that 
he did not think there was any such hard and fast rule as that 
contended for—viz., that every covenant in restraint of 
trade was ipso facto void, if unlimited as to space (p. 672). 
On the other hand, Bowen L.J., in a most interesting and 
exhaustive judgment in which nearly all the important cases 
ave passed under review, committed himself to an unqualified 
championship of the existence of a distinct line of demarca- 
tion between partial restraints of which the Courts might 
consider the reasonableness, and general restraints with the 
reasonableness of which they had nothing to do. He recog- 
nised, however, that there might be exceptions, and had no 
difficulty in treating the case in dispute as one of these. 

In the House of Lords there was a similar diversity of view 
as to whether the distinction had ever been firmly established 
The Lord Chancellor (Herschell) inclined to the opinion that 
it had been so; and Lords Ashbourne and Macnaghten 
favoured the other view. All were alike agreed, however, 
that, in any event, modern changes in social and commercial 
conditions had undermined the basis of the distinction and 
that it was no longer valid or to be rigidly observed. Accord- 
ingly Herschell, L.C., observes that “if there be occupations 
where a sale of goodwill would be greatly impeded, if not 
prevented, unless a general covenant could be obtained by 
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the purchaser there are no grounds of public policy which 
countervail the disadvantage which would arise if the good- 
will were in such cases rendered unsaleable” (p. 549). His 
Lordship accordingly went on to adopt as sound for such 
cases of general restraint the very conditions already quoted 
from Horner v. Graves, which had long been established as 
the criteria to be applied to parteal restraints. In the course 
of his judgment he also observed : “ When once it is admit- 
ted that whether the covenant be general or particular (a) 
the question of its validity is alike determined by the con- 
sideration whether it exceeds what is necessary for the pro- 
tection of the covenantee, the distinction between general and 
particular restraits ceases to be a distinction in point of 
law” (548). Lord Watson stated that he would be prepared 
to affirm, were it necessary, that “there does not now exist 
any Imperial rule of policy which requires that a restraint 
which is absolutely necessary in order to protect a transaction 
which the law permits in the interest of the public should be 
treated as a nullity because it is unlimited as to space” in 
the circumstances of the case in question. Lord Ashbourne’s 
view is that “The enquiry as to the validity of all 
contracts in restraint of trade must ultimately turn upon 
whether they are reasonable and whether they exceed what 
is necessary for the fair protection of the covenantee” (p. 
558). His Lordship, however, fully concurs with the Lord 
Chancellor and the other judges that this rule must be 
applied subject always to considerations against injury to 
the public. The result may be summed up in Lord Mac- 
naghten’s statement of the position at the present time. 
“The public have an interest in every person’s carrying on 
his trade freely; so hes the individual. All interference 
with individual liberty of action in trading and all restraints 
of trade of themselves, if there is nothing more, are contrary 
to public policy, and therefore void. That is the general 
rule. But there are exceptions; restraints of trade and 





(a) The italics are in all cases the writer's. 
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interference with individual liberty of action may be justi- 
fied by the special circumstances of a particular case. It is 
a sufficient justification, and indeed it is the only justifica- 
tion if the restriction is reasonable—reasonable, that is, in 
reference to the interests of the parties concerned and reason- 
able in reference to the interest of the public—so framed 
and so guarded as to afford adequate protection to the party 
in whose favour it is imposed, while at the same time it is 
in no way injurious to the public.” By the judgments in 
this case an end should be put to any attempt to maintain 
a distinct classification of restraints as general and partial. 
The whole matter, so far as the future interests of juris- 
prudence are concerned with it, may be summed up in the 
concise statement of Lord Morris (which is in perfect harmony 
with the whole tenor of the other judgments). “It appears, 
however, to me that the time for a new departure has arisen, 
and that it should now be authoritatively decided that there 
should be no difference in the legal considerations which 
would invalidate an agreement whether in general or 
partial restraint of trading. These considerations, I con- 


1 
a 


sider, are, whether the restraint is reasonable and is or is 
not against the public interest. There should no longer 
exist any cast-iron rule making void any agreement not to 
carry on a trade anywhere” (p. 575). 

Of course even in the view that the criteria are the 
same there is room for admitting that the conditions of 
their application may vary according as the restraint is, or 
approaches to being, general. There are many trades, e@.@., 
as to which the mere fact of the restraint being general 
would without more ado show it to be unreasonable. But 
it is to be treated as bad not because of its generality but 
because of its wnreasonableness. It would be equally bad 
if partial, but over too wide an area. 

The generality of a restraint too will obviously lend 
increasing importance to the question of its compatibility 
with the public interest. This aspect of restraint on trade 
will probably tend to bulk more largely in the future than 
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it has in the past in view of the tendency of business to 
become concentrated in Syndicates and Trusts (cf Bowen 
L.J. in Nordenfeldt, 668 loc. cit.). The mention of these 
suggests a class of restraints, which must be adverted to merely 
to be dismissed from present consideration as demanding 
separate treatment—viz.,combinations of producers, employers, 
or workmen in restraint, or for the regulation of trade. It 
must suflice merely to refer to the cases of Hilton, 1865, 
6 El. and Bl. 74; Mogul Steamship Company | 1892], App. 
Ca. 25; Allan [1895], 2 Q.B, 21; [1897], App. Ca. 1, as 
suggestive of the questions involved. 

One kind of general restraint: may be noticed as still 
remaining in the position in which Parker C.J. placed all 
general restraints. I refer to a restraint on one binding him not 
to engage in any trade whatever. Obviously here there is public 
detriment which must necessarily counterbalance any indi- ’ 
vidual advantage, if advantage could be conceived, from such 
a stipulation. This restraint, however, would be equally bad 
if limited in area (per L.J.-C. Inglis in Neuffert, cited supra). 

So far it has been assumed that if a restraint can be 
maintained as to Great Britain it will not be invalidated 
because it also includes any area however large abroad, 
public policy not requiring that British subjects should be 
prevented from entering into contracts forbidding them to 
give their services to foreigners (cf Nordenfeldt per Her- 
schell L.C. [1894], A.C. 550 ; Lindley L.J. [1893], 1 Ch. 651). 
May the same trend of commercial development which has 
already so displaced old landmarks not conceivably be found 
some day to require in the interests of public policy a re- 
consideration of this attitude? Suppose, eg., a case of a 
restraint admittedly necessary as to Great Britain, but un- 
necessarily wide for the protection of the individual as 
regards a foreign country embraced in it. Would it be con- 
sistent with enlightened policy that that country should thus 
be unnecessarily closed as an outlet for the energies of a 
British subject ? 

Several recent decisions since Nordenfeldt have raised 




















YIM 


CONTRACTS IN RESTRAINT OF TRADE. 301 


not unimportant questions. In Haynes (|1899] 2 Ch. 18) 
it was laid down that a restraint, general in its terms 
as to trades prohibited, ought to be read if possible with 
reference to the trade and other circumstances in view of 
the parties in making the contract. If when so read, its 
conditions were reasonable, it should not be rejected because 
in its literal reading it might be unduly wide. In general 
this case illustrates the proposition that the Courts will 
as a rule, if possible, separate an unreasonable provision 
from a reasonable, and will not suffer the latter to be 
vitiated by the former. The rule regulating separability 
seems to be that the Courts will separate unless the parties 
have so framed their contract that it must necessarily be 
treated as a unity. If they have done so, however, and the 
unity is bad, the Courts will not make a new contract for 
them by granting an injunction limited to what would be 
reasonable (Parls [1892], 2 Ch. 149; Dumbarton Steam- 
boat Company, supra). Parls’ case shows an unsuspected 
danger lurking under the attempt to limit words of general 
import. The respondent was there restrained from taking 
a situation or engaging in any business within a defined 
limit. Had the matter ended there the Court would 
probably have interpreted the restraint as limited to com- 
peting businesses. But a clause was added providing for 
the employer being bound to grant permission to trade 
if it could be shown that the business was not a competing 
one; and the Court held this provision to be interpretive of 
what was otherwise indefinite, as it showed that the restraint 
apart from permission, was to apply to all businesses whatever, 
competing or otherwise. It was therefore held too wide. 
Haynes’ case also confirms the doctrine enunciated in 
Ranme (7 M. & G. 969, 976), that “if the covenant is reason- 
able at the time it is entered into, the Court is not bound to 
look out for unprofitable and extravagant contingences in order 
to make it void,” nor is it bound to trouble as to suggestions 
of these when forced upon its notice in argument! In the 
latest reported case on the subject, Marshalls, Ltd. v. Leek, 
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1900, 17 T.L.R. 26, Mr. Justice Phillimore reached the high- 
level mark of complacency in regard to restraints, sustaining 
a general restraint on a vendor from entering into business 
competition with the plaintiffs (chemists), and that without 
limitation to the articles dealt in by the former when he sold 
his business. 

It will be observed on a consideration of the cases noticed 
that they have all reference either to the disposal of the 
goodwill of businesses or to undertakings incidental to 
contracts of employment. The rules are equally applicable 
to both, allowing for distinctions incidental to the subject- 
matter of the contract—an employee frequently coming 
under the restraint because he is anxious to learn, and to be 
able to practise the business, while a vendor frequently parts 
with his business because he has done his work and wishes 
to realise its results (cf. per Lord Macnaghten in Nordenfeldt, 
loc. cit. 566; also per Lindley and V. Williams L.J.J., in 
Underwood ([1899] 1 Ch. 300 at pp. 305, 306, 310). 

A novel and exceedingly interesting question was raised 
in the very recent case of Stewart (1899, 1 F. 1160), the 
nature of which is clearly seen in Lord Young’s dissenting 
opinion. In that case the pursuer and defender were both 
sons of a photographer in Elgin. Both had learned 
and practised that trade. The elder had acquired his 
father’s business. ‘The younger having got into difficulties 
was imprisoned for an alimentary debt. While he was in 
prison, his brother through his agent obtained from him 
in consideration of a loan of £5 to meet the debt, an 
undertaking that he would not engage in business as a 
photographer within twenty miles of Elgin. Amongst other 
objections taken by the defender to the enforcement of 
this undertaking, it was urged that not being incidental 
either to the disposal of a business or to a contract of 
service it was not binding; inasmuch as it was open to the 
general objection of invalidity prima facie attaching to 
all restraints in trade, and was attended by no considerations 
which displaced this presumption. The Court by a majority 
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(Lord Young dissenting) rejected this contention. ‘The 
argument however seems, be it said with all deference, to 
be a not unsubstantial one. It is supported by the state- 
ment of James V.-C. in The Leather Cloth Company case 
that “ All restraints upon trade are bad as being in violation 
of public policy unless they are natural and not unreasonable 
for the protection of parties a dealing legally with some 
subject-matter of contract.” No case really appears to have 
occurred in which in similar circumstances such restraint 
has been considered—that of MacIntyre, 1866, 4 M. 571, 
cited in Stewart—heing though formally a separate contract 
to all intents and purposes incidental to service as a doctor's 
assistant. Probably the nearest approach to anything of 
the kind in the books is Lord Macclesfield’s conception of 
the Dyer’s case which he held to palliate the violent language 
of Hull, J. If it be true that “all restraints of trade are bad 
where nothing more appears,” and that this rule has been 
relaxed in regard to restraints imposed in connection with 
the sale of goodwill, and hiring of services on the very 
principle of public policy which dictated the genera] rule 
—viz., because in these instances the power of reasonable 
restraint really tends to freedom of trade in the goodwill or 
the services,—as to which cf. Mallan and Mumford cited 
supra—it is not clear upon what principle such a case as 
Stewart's can fall within the relaxation. The public has 
an interest in its members being able on the best terms 
to realise their businesses, and on the one hand, to engage, 
and on the other, to let out their services; and if this can 
only be done by reasonable restraint, the restraint is then 
necessarily incidental to freedom of trade in these com- 
modities. But it is not easy to conceive what interest the 
public has in, or how freedom of trade is promoted by, a 
man restricting his right to support himself by the lawful 
exercise of his trade anywhere he chooses merely in return 
for a trifling payment of £5, to release him from a short 
imprisonment for an alimentary debt. 
J. RoBerRTON CHRISTIE. 
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ENGLISH CASES AS SCOTS AUTHORITIES. 


N the conduct of cases in the Scottish Courts at the 
present day, a noticeable feature is the frequency with 
which English Reports are cited and the respect which is paid 
to English decisions. That this is to a certain extent an 
innovation, may be gathered from a remark of the Lord 
Justice-Clerk in the case of Strong v. Philips & Co. (16 
March, 1878, 5 R. 770), where he said :—‘“ As regards English 
authorities, we are prepared to give far more weight to them 
now than was given in 1794 (the date of a case cited) as 
there is much more communication and community of trade 
between the two countries.” In view of this growing ten- 
dency to resort to English authorities, it becomes important 
to note, as far as possible, the extent to which English 
authorities are recognised in our Courts, and the limits 
within which it is permissible to refer to them. Such limits 
have never been definitely traced, and have to be inferred 
from the opinions and dicta of judges in the Court of Session 
and in the House of Lords. On account of the scantiness 
of material, it is impossible to arrive at any general rules, 
and little can be done beyond collecting and presenting some 
of the few cases in which the subject has been judicially 
commented upon. 

The House of Lords is the only Court outside of Scotland 
whose decisions are binding on the Court of Session. Its 
position as a Court of Appeal is thus described by L.P. 
Inglis:—“I think it is an error in constitutional law to 
represent the House of Lords as sitting at one time as a 
Scotch Court and at another time as an English Court. 
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That House, I apprehend, sits always in one character, ‘as 
the House of Lords of the United Kingdom, and, as such, 
the imperial Court of Appeal for the whole three parts of the 
United Kingdom. It has occasion at one time to administer 
the law of Scotland, at another, the law of England, and at 
another the law of Ireland. But in appeals coming from all 
three countries it has also to deal with principles of law that 
are common to the whole three” (Virtue v. Commissioners 
of Police of Alloa, 12th December, 1873, 1 R. 285). The 
distinction thus drawn indicates three classes of decisions by 
the House of Lords, binding on our Courts in different 
degrees. (1.) When the House of Lords as an Appeal Court 
is administering the law of Scotland, its decision is con- 
clusively binding on Scotch Courts. (2.) When it is ad- 
ministering English or Irish law, its decision is not necessarily 
binding on our Courts. The precise effect is thus laid down 
by the Lord Chancellor in Ewing v. Orr Ewing (1885, 10 
A.C. 453) :—“ A decision of this House in an English case 
ought to be held conclusive in Scotlaad as well as in England 
as to the questions of English law and English jurisdiction 
which it determines. It cannot, of course, conclude any 
question of Scotch law or as to the jurisdiction of any 
Scottish Court in Scotland. So far as it may proceed upon 
principles of general jurisprudence, it ought to have weight 
in Scotland. . . . If, however, it can be shown that by any 
positive law of Scotland or according to authorities having 
the force of law in that country, a different view of the 
proper interpretation, extent, or application of these principles 
prevails there, the opinions on these subjects expressed by 
noble and learned Jords when giving judgment on an English 
appeal, ought not to be held conclusive in Scotland.” In 
such a case, according to L.P. Inglis, “the judgment on 
appeal is no more binding on this Court than the judgment 
of the Court of first instance from which the appeal comes ” 
(Orr Ewing v. Orr Ewing's Trustees, 1884, 11 R. 600). 
(3.) When the House of Lords is dealing with principles of 
law common to the three countries—such as the construction 
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of an imperial statute—its decisions are conclusively binding. 
“This Court is bound by the judgments of the House of 
Lords in such cases as authorities even though the judgments 
may have been pronounced in English or Irish appeals, just 
as much as it would be by judgments pronounced in Scotch 
appeals” (L.P. Inglis in Orr Ewing v. Orr Ewing's Trustees, 
loc. cit.). : 

Viewed as an authority in our Courts, there is a great 
difference between a case decided in the House of Lords and 
one decided in a purely English Court. Strictly speaking 
the latter is not binding at all, however important the Court 
(Treaty of Union, 1706, 6 Anne c. 11, Art. 19 ; commented 
on by Lord Shand in Ewing v. Orr Ewing, loc. cit.). On 
the other hand, it has often been said that such an authority 
will be received with great respect. The exact measure of 
this respect depends on the circumstances of the case, and 
principally, it would appear, upon two considerations—the 
value of the case regarded as an English authority and the 
principles of law with which it deals. Except as analogies, 
English decisions can be of no importance in Scotch cases 
unless the rules and principles of law concerned are the 
same in each country. This furnishes the primary test 
in deciding whether or not it is permissible to quote an 
English case, and requires in each instance a separate inquiry 
into the nature of the law involved. This is often difficult. 
In statute law, it is as a rule comparatively easy to decide 
whether an Act is imperial or not. But in common law, 
only in a few points has it been decided that the rules 
are the same in England and Scotland (cf Currie v. 
M‘Knight, 1896, 34 S.L.R. 93—Maritime Law; Strong v. 
Philips, loc. cit.—Trade Custom). In the absence of such 
decisions, examination and comparison of the rules them- 
selves is the only mode of solution. But even when the 
condition of identity is satisfied, there may be a divergence 
of opinion between the Courts of the two countries. This 
is admitted by Lord Watson in Currie v. M‘Knight (loc. 
ceit.). After stating that the Maritime Law of England and 
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Scotland was the same, he proceeded :—‘ That there may: be 
conflicting decisions by the Courts of the two countries is 
possibly unavoidable . . . and I do not mean to suggest 
that a Scotch Admiralty Court is less free to examine the 
merits of an English authority than an English Court is 
to estimate the value of a Scotch decision, and to accept 
or reject it according to its own view of the law Maritime.” 
In regard to the interpretation of imperial statutes, it has 
been held that “the Scotch Courts—like the English and 
Irish Courts—are each bound to interpret the Companies 
Acts and other british Statutes for themselves... . If 
their interpretations differ and come into conflict, | take 
it that the only remedy is an appeal to the House of Lords” 
(M.P. Royal Bank of Scotland, 1897, 4 8.L.T. 332 O.H.). 
But on the whole it would appear that more stress is laid by 
our Courts on unity than on difference. English cases may 
be used in commercial law, and “comparatively slight proof 
of the practice of trade in Scotland will be sufficient to 
establish a rule of trade which is recognised and in full 
force in England” (Strong v. Philips & Co., loc. cit., but 
contrast Livesay v. Purdom & Sons, 1894, 21 R. 911). 

On the whole subject, no more definite rule can be 
inferred than the dictum of L.-P. Inglis in Salvesen & Co. v. 
Guy & Co. (1885, 13 R. 85) :— To cases decided in England 
on a branch of law the principles of which are the same in 
England and Scotland, we are always inclined to give, and 
we do give, great weight, although they are not strictly 
binding upon us. Where that law has been matured by 
a series of decisions, I think we should certainly follow it.” 
It may be observed in conclusion that practically the same 
view is held by English judges of the value of Scotch cases 
as authorities in English Courts (Great Western Railway 
Co. v. Railway Commissioners, 1881, 50 LJ., Q.B. 483; 
Johnson v. Raylton, 1881, 7 Q.B.D. 438). 


J. H. HENDERSON. 











308 


Current Topics. 


The Delagoa Bay Railway Arbitration.—This arbitration is now 
ended by a judgment more definite than satisfactory. The “ law’s delay ” 
has been again amply illustrated. It has lasted nearly as long as the siege 
of Troy. The proceedings would make in size a respectable library. As an 
encyclopedia, unarranged, of legal topics, theories, discussions, on nearly 
every disputed, or undisputed, doctrine of International and Commercial 
Law, they are not absolutely devoid of instruction and profit. As an 
example of how arbitrations ought not to be initiated or conducted, they are 
invaluable. 

The facts which gave rise to the arbitration may be summarised as 
follows :—The Portuguese Government in 1875 agreed with the Government 
of the Transvaal to make a railway from Lorenzo Marquez to the Transvaal 
frontier, the Transvaal Government to continue it to a centre of production 
and consumption. In 1883 the Portuguese Government granted a con- 
cession to Colonel M‘Murdo, an American citizen, for the construction of the 
line by means of a Portuguese Company to be formed by him. He received 
various exemptions and grants of land, right to fix rates and tariffs, a virtual 
monopoly for ninety-nine years, the Government promising not to grant 
any concession for a railway in the same district, and he undertook to 
complete the line in three years, and to work and keep it in good order and 
repair for the term of ninety-nine years. 

The Government reserved the option, after the expiry of thirty-five 
years, of compulsorily taking over the railway, on paying a sum equal to 
twenty times the average income of the seven years preceding. 

A Portuguese Company was formed, but could not raise the necessary 
funds, partly because it was believed (and subsequently proved) that the 
Portuguese Government had in 1884 granted a second concession for a 
steam-tramway through the same district. Accordingly, the time for 
completion was extended. In 1887 M‘Murdo formed a second company, 
English, The Delagoa Bay and East Africa Railway Company Limited, to 
provide money for the construction of the line, and assigned to it his 
concession, without consent by the Portuguese Government to this assigna- 
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tion. The Company started work, and was recognised by the Governnient. 
But continual disputes arose,—the Government demanded the construction 
of a supplementary section and required completion within a period practi- 
cally impossible. The Transvaal Government regarded the English Company 
with every disfavour, and the Portuguese Government acted in conformity. 
Finally, in 1889, the Portuguese Government rescinded the concession, 
decreed forfeiture of the line, and seized the stations, rolling-stock, and 
whole property of the Company within its territory. Great Britain and 
America intervened, and after negotiations, in 1891 it was agreed to refer to 
the arbitration of Switzerland to determine what indemnity was due in 
consequence of the rescission of the concession, and the taking possession of 
the property of the Company, the amount to be fixed in the manner the 
tribunal should esteem most just. 

The claims and pleadings of the parties were not adjusted until 1894. 
In 1896 the tribunal got the length of remitting to three experts to report 
as to the value of the concession. In 1898 the experts gave in their report 
fixing its value at £1,817,121. Then a new course of pleadings and 
counter-pleadings began, but the final written arguments were lodged in 
March, 1899, and judgment was delivered in March, 1900. The tribunal 
found that the rescission of the concession was not justified, and awarded an 
indemnity of £612,500. It must be presumed that the tribunal ‘“ esteemed 
most just” the manner in which this sum was arrived at; certainly if 
appeal lay to any Supreme Court, their judgment would be difficult to 
defend. The arbiters seem first to have taken the value at which, under 
different conditions at a future time, the Government would have been 
entitled under the concession to acquire the railway. Then they proceeded 
to treat the Portuguese Government as a partner, or joint-adventurer, with 
the Company, and so reduced the claim against it for indemnity. In result, 
the shareholders of the company get nothing. 

One practical conclusion to be drawn from this lengthy legal coil is that 
the diplomatic or other persons, who drew up this agreement to refer, might 
with advantage study the ordinary styles in common use, the Projet de 
Reglement pour la Procédure Arbitrale Internationale prepared by the 
Institute of International Law, and the procedure in other arbitrations. In 
the present case there was no provision for the event of an arbiter dying or 
becoming incapacitated, and no limit of time fixed within which judgment 
should be given. The proceedings lasted six times longer than the leading 
arbitrations of modern times, diplomatic pressure notwithstanding. In 
another respect the procedure in this case contrasted unfavourably with 
these others: no oral discussion in open Court took place, but the parties 
were invited, or compelled, to pile up pleadings and written arguments at 
each stage. Nothing could have been better fitted to waste time and 
encourage irrelevancy. But the most serious error was the confining the 
reference to one small State, more notable for its watches, condensed milk, 
and hotel-keepers, than for great judges or counsel, instead of selecting 
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arbiters of different nations specially versed in public and commercial law, 
according to modern practice. One might as well have submitted the 
question to the Republic of Ancona, or the Isle of Man, or the town of 
Berwick-upon-Tweed. Certainly the Swiss made a good thing out of it. 
The tribunal consisted solely of Swiss, the counsel engaged, with the 
exception of Mr. Underwood and Mr. M‘Ilwraith, and of French jurists who 
revised some of the pleadings, were Swiss, the three experts employed by the 
tribunal were Swiss, and it is possible that the judgment was framed in 
accordance with some peculiarly Swiss doctrines regarding the measure of 
damages for unjustifiable expropriation. This judgment is, of course, 2 
decision between the parties: it is not likely to form a precedent. 


Meeting of the Institute of International Law.—The Institute has 
closed its twentieth session, the place of meeting this year being Switzer- 
land. It has discussed many current questions of interest. The assembled 
jurists debated very fully the rights and duties of foreign powers in relation 
to an established government against which an insurrection or rebellion is 
being carried on. In view of incidents in the history of Poland, Hungary, 
and Italy, of probable contingencies in Turkey, and Africa, north, south, 
east, and west, of the recurring political conditions in many of the States of 
South America, and of the growing forces of nationality and racial sym- 
pathies, the subject was both hot and heavy to handle. They agreed in 
emphasising the duty of foreign governments not to supply arms or 
ammunition to the insurgents, or permit the organisation within its territory, 
or waters, of an expedition to aid insurgents, or the export of arms for the 
purposes of such expedition. It was also agreed that the government 
against which the insurrection was raised had the right to mete out to 
foreigners taking part in the insurrection the same measure as to its own 
insurgent subjects, provided at least that cruel and excessive punishments 
were not inflicted. The distinct tendency of the discussion was to affirm 
non-intervention between an established government and insurgents as an 
absolute international duty. An attempt to draw a distinction between just 
and unjust insurrections was discouraged. But the duty of non-intervention 
so expounded was treated as applying only in tle case of normal Sovereign 
States, which leaves a wide debateable land. Of course an insurrection which 
succeeds is no longer an insurrection but has become the established govern- 
ment. The Institute also discussed as cognate topics—(1) the responsibility 
of a state, unitary or federal, for injuries sustained by foreigners through 
riots or insurrections within its territory, a question which has frequently 
arisen with the United States, notably at New Orleans, and which possesses 
very active interest for the Powers now negotiating with China; and (2) 
whether, when a State chooses to recognise insurgents against its govern- 
ment as belligerents, such recognition compels, as it certainly entitles, 
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foreign Powers to make a similar recognition and thereby impose upon 
themselves the duties and liabilities of neutrals. 


Martial Law—Occupation—Guerilla Warfare—Surrender of Refu- 
gees. —Martial law in a hostile country is tne effect of occupation by an 
invading army, extends to both persons and property, suspends all the 
functions of the hostile government, general or local, and substitutes 
military rule for criminal and civil law so far as military necessity requires. 
It varies in stringency according to the greater or less thoroughness of 
occupation. Probably the best definition of occupation is that adopted by 
the Institute of International Law in 1880. “A territory is considered to 
be occupied when, as the result of its invasion by an enemy’s force, the State 
to which it belongs has ceased in fact to exercise its ordinary authority within 
it, and the invading State is alone in a position to maintain order.” A 
territory is not considered conquered until war is ended. Inhabitants of the 
occupied territory may be required to assist in carrying on the local adminis- 
tration, and are punishable for acts of hostility directed against the occupy- 
ing power. But they cannot be compelled to take an oath of perpetual 
fidelity or obedience to the occupying power, or to assist in works of attack 
or defence, or to take part in military operations against their own countrymen 
or in acts of such a nature as to further the prosecution of the objects of the 
war to the detriment of their own country. It may be lawful, however, to 
compel them to give assistance not only in preserving order, but even in 
military operations, when the occupying government has proclaimed, after a 
complete conquest of the hostile country or district, that it is resolved to 
keep the country or district permanently as a portion of its own dominions, 
even though the country or district has not been formally annexed, and the 
annexation recognised by other States. But military necessity does not 
justify measures which are unlawful by modern usages, or not indispensable 
for securing the ends of the war, such as wanton devastation. Retaliation 
is not to be resorted to except as a means of protective retribution, usually 
against the refusal of quarter, ill-treatment of prisoners of war, or the 
sanction of irregular warfare. The war in South Africa has caused much 
discussion, largely of the irresponsible kind, regarding the effect of martial 
law, the duties of the inhabitants of occupied districts, the rights and 
liabilities of raiders, or persons assisting them, and the measures which may 
be taken for the protection of Ll .es of communication. It may be of 
interest to quote, with reference to these, from the instructions for the 
Government and armies of the United States in the field issued in 1863. 
They were carefully prepared, have served as the basis of subsequent com- 
pilations, and may be taken as a reasonable mean between leniency and 
severity. 


Art, 52, No belligerent has the right to declare that he will treat every 
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captured man in arms of a levy en masse as a brigand or bandit. If, how 
ever, the people of a country, or any portion of the same, already occupied 
by an army, rise against it they are violators of the laws of war, and are not 
entitled to their protection. 

Art. 62. All troops of the enemy known or discovered to give no quarter 
in general, or to any portion of the army, receive none. 

Art. 82. Men, or squads of men, who commit hostilities whether by 
fighting, or inroads for destruction or plunder, or by raids of any kind with- 
out commission, without being part and portion of the organised hostile 
army and without sharing continuously in the war, but who do so with 
intermitting returns to their homes and avocations, or with the occasional 
assumption of the semblance of peaceful pursuits, divesting themselves of 
the character or appearance of soldiers, . . . are not public enemies, and 
therefore, if captured, are not entitled to the privileges of prisoners of war, 
but shall be treated summarily as highway robbers or pirates. 

Art. 84. Armed prowlers, by whatever names they may be called, or 
persons of the enemy’s territory, who steal within the lines of the hostile 
army for the purpose of robbing, killing, or of destroying bridges, roads, or 
canals, or . . . the mail, or of cutting the telegraph wires, are not entitled 
to the privileges of prisoners of war. 

Art. 85. War-rebels are persons within an occupied territory who rise in 
arms against the occupying or conquering army, or against the authorities 
established by the same. If captured they may suffer death, whether they 
rise singly, in smal] or large bands, and whether called on to do so by their 
own, but expelled, government, or not. 

Arts. 90-92. A traitor under the law of war, or a war-traitor, is a person 
in a place or district under martial law who, unauthorised by the military 
commander, gives information of any kind to the enemy or holds intercourse 
with him. If his offence consists in betraying to the enemy anything con- 
cerning the condition, safety, operations, or plans of the troops holding or 
occupying the place or district, his punishment is death. If the citizen, or 
subject, of a country or place invaded or conquered, gives information to his 
own government, from which he is separated by the hostile army, or to the 
army of his government, he is a war-traitor, and death is the penalty of his 
offence. 

Art. 102. The law of war . . . makes no difference on account of the 
difference of sexes, concerning the spy, the war-traitor, and the war-rebel. 

It is to be regretted that there has been a tendency to demand measures 
of great severity, not merely against the actual spies, informers, wreckers of 
trains, wires and lines, or guerillas, but against the persons and property 
of inhabitants of the immediate neighbourhood without proof of their 
complicity, or in respect of their presumed omission tu give information to 
the occupying authority. No doubt, precedents of this kind may be found 
in the Franco-German War, but it is both wiser and more humane to 
disregard them, and to avoid measures which fail to discriminate between 
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the innocent and guilty. At the same time, guerilla warfare, while it may 
be carried on from patriotic motives and admits of extenuating circum- 
stances, is useless and unlawful. It both provokes and prolongs severity. 
With regard to persons whether belligerents proper, or insurgents, who take 
refuge within the territory of a neutral state, the rules and practice of 
International law are clear. The neutral state may in the exercise of its 
sovereignty either require such persons to quit its territory, or may allow 
them to remain during pleasure. But if it allows them to remain, it is 
bound to take all measures of control to prevent its territory being used by 
them as a basis or means of carrying on, or directing military operations. 
Accordingly, bodies of troops, or individuals, belonging to the armed force, 
regular or irregular, of the belligerents or insurgents, must be disarmed and 
are usually interned at a place as distant as practicable from the theatre of 
war, or if left free, are taken bound not to leave the neutral territory with- 
out authorisation. But no Power has any right to demand that refugees, 
armed or unarmed, enemies or even rebels, shall be delivered up by the 
neutral power, or to seize them on neutral territory or neutral ships. Every 
one remembers the cases of Louis Kossuth, and of Mason and Slidell. 
When Kossuth, after the fall of the Hungarian republic, or rebellion, crossed 
into Turkish territory, the Sultan refused to deliver him up to Austria, and 
permitted him to leave for England. France on the other hand declined to 
permit him even to pass through French territory. Austria did not venture 
to demand his surrender from England, or the United States, or Italy, where 
he subsequently lived. When Captain Wilkes seized the Confederate 
envoys, Mason and Slidell, on board the English mail steamer T'rent, the 
United States disavowed his action as contrary to the law of nations, and 
gave up the envoys. Expulsion of refugees, while competent, as in the case 
of any alien, is usually considered an extreme step, and, if taken with a view 
to facilitate their seizure by the hostile power, as contrary to humanity. 
The Prussian Government on the occasion of one of the Polish rebellions, 
though not formally delivering up the refugee rebels to the Russian 
authorities, ordered and compelled them to quit Prussia by way of the 
Russian frontier! We may feel certain that Great Britain will not demand 
the surrender of the Ex-President who proposes to settle in Holland or 
Sicily, even if such a demand could justly be made. He is probably not 
entitled to retain public money and public archives which came into his 
possession only in an official capacity which has now ceased: but a verdict 
or decree against him might be difficult to obtain from any foreign tribunal. 


Ex-President Kruger’s Tour—Whatever his faults may be, and few 
will now deny that they are many and great, ex-President Kruger at all 
events never fails to be an interesting personality. Within the past three 
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months he has played many parts. So long as he remained in Portuguese 
South Africa his legal position was discussed with interest by International 
lawyers, but since his reception at Marseilles, and his stay in Paris, he 
seems to have passed beyond the bounds of legal interest and to be on the 
verge of passing entirely into oblivion. Whether he will reside at the 
Hague, or retire to a Sicilian villa, or become a European rover till his 
death, not many people have now sufficient time or enthusiasm to enquire. 
Before he quite sinks into insignificance, let us briefly review his vagaries 
of the last three months. 

When his moving capital was finally forced over the border, Mr. 
Kruger retired to Lorenzo Marquez, or rather to Reuben Point, a suburb 
thereof. His position on the stoep at Reuben Point smoking before the 
admiring gaze of an interested crowd, was a curious one for a man in such 
plight to assume, but it was as nothing compared with the complexity of 
his position in the eyes of International Law and lawyers. He had resigned 
the Presidentship (at any rate for six months) into the hands of another, 
and hurried on to neutral territory, laden with State Papers and bar gold 
from the State coffers. Not content with seeking refuge for himself and 
his plunder on Portuguese territory, he had in view a tour of the European 
Courts, with the object of stirring up an agitation against Great Britain. 
3efore sailing from Delagoa Bay, however, he used the hospitable verandah 
of the neutral Portuguese as a platform whence he might harangue his 
deluded victims and stimulate them to continue a hopeless struggle by tales 
of what he meant to do for them on his travels, and extracts from the 
Scriptures referring expressly to himself. 

Had the ex-President retired empty handed to Delagoa Bay, and kept a 
becoming silence while on neutral ground, there seems to be no doubt that 
Great Britain would have had no right under International Law to inter- 
fere with him in any way, so long as he did not attempt to return to his 
misguided country. His thefts and his speeches, however, undoubtedly 
complicated his international position, and the preponderance of expert 
opinion favoured the view that he might at least have been compelled to 
deliver back the important (perhaps essential) documents which he stole 
from Pretoria, before he was allowed to proceed on his European tour. He 
was, however, allowed to sail unmolested. 

Mr. Kruger was at one time credited—we should rather say discredited 
—with the intention of conveying the stolen archives and treasure to 
Mozambique, converting his house at that place’into the capital of the 
Transvaal, and conducting the government from there. That such a scheme 
is as impossible in law as it is repugnant to common sense, it is needless to 
point out. In the Transvaal itself there would, under such an arrangement, 
have been no capital, no head of the state, no Treasury, none of the chief 
officers of state—none, in a word, of the essentials of a state or a govern- 
ment; it would have been bare territory and nothing more. The govern- 
ment and all the requisites of a government would have been at Mozambique 
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without any means of communicating its resolutions to, or making its acts 
felt in, the distant territory supposed to be governed in this novel fashion. 

In his anomalous position Mr. Kruger had undoubtedly one strong 
shield of defence. He would have been a very inconvenient prisoner ; 
and in all probability much more trouble than he was worth. He is now 
only a private individual, travelling it is said for his health, and no longer 
the head of a state against which we are still waging war: but he is a 
private indiviaual who utilised his late post of President of the South 
African Republic to steal and carry off documents, money, and other effects, 
to which as an individual he never had any right whatsoever. Surely 
the autocratic ruler of a state of considerable size and great wealth has 
rarely iullen with such sheer rapidity to the status of a refugee flying from 
justice. 

Although rumour asserted that Mr. Kruger was far from well during his 
voyage on the Gelderland, there is no doubt that he landed at Marseilles 
much invigorated by the sea-air. The enthusiasm of his reception at that 
port encouraged him to try to impress it with an official character by sending 
a telegram of thanks to M. Loubet. This attempt did not cause the 
French Government to deviate from the “correct attitude” towards 
Mr. Kruger which they have been credited with maintaining throughout his 
stay in France. It isnot, however, easy for us in this country to appreciate 
the correctness of that attitude, which apparently involved the recognition 
as “the sovereign of an independent state travelling incognito” of an indi- 
vidual who has at no single moment of his career occupied such a position. 

From Marseilles to Paris, from Paris to Cologne, Mr. Kruger has pro- 
ceeded upon his triumphant tour: but at the latter town he has received a 
polite message from the German Emperor which has, so to speak, pricked 
the bubble of intervention. 

Mr. Kruger has succeeded in getting European crowds to applaud many 
glaring inconsistencies in his inflammatory speeches. He accuses the British 
soldiery of abominable cruelties, and yet leaves his wife to their care. He 
says that the South African Republic will not be wiped out until every man, 
woman and child of the Boer race has perished ; and yet in his late capacity 
of Head of the State he was the first to flee, and presumably will form the 
only exception to the forthcoming wholesale destruction of his race. 

Such inconsistencies European crowds may overlook with cheers ; but 
the heads of European states will not be drawn by such speeches into the 
madness of attempting to enforce arbitration in favour of an ex-President 


who wilfully chose the sword. 


C. H. B. 


Colonial Marriages with Deceased Wife's Sister. —Lord Strathcona’s 
Lill, which removes a serious grievance, keenly felt in our Colonies, passed 
the House of Lords by a considerable majority. 
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At common law, the child of a marriage between a man and the sister 
of his deceased wife contracted in a colony, or country, where both are 
domiciled and such marriages are lawful, possesses the status of legitimacy 
in England and Scotland. Consequently he succeeds to personal estate, 
from his parents certainly, from third parties probably, either ab intestato, 
or under the description in a will of “child” of his parents. But the lex 
rei site is held to exclude him from real estate in England or Scotland, 
where the succession depends on establishing a title by descent. As the 
line between personal and real estate is at many points merely arbitrary, 
this distinction leads to absurd anomalies. Lord Davey mentions one 
illustration of this, which was used in the House of Lords. A colonial, 
married to his deceased wife’s sister, may buy in England a leasehold house 
for a long term (which is personal), and an adjoining freehold stable (which 
is real): the law holds his son legitimate in the house and a bastard in the 
stable ! 

Similarly the wife, though possessing the status of legitimacy, is ex- 
cluded by the /ex ret site probably from dower in England and terce in 
Scotland. 

The Bill introduced by Lord Strathcona makes valid to all effects and 
for all purposes any marriage contracted between a man and the sister of 
his deceased wife in a colony where the parties are domiciled and such 
marriage is allowed by law. It ought to be extended to foreign states as 
well as colonies ; but the grievance felt by foreigners, though equally real, 
is less frequent and less sentimental. And it is the way of English 
legislation to remove grievances by slow instalments. Even the British 
deceased wife’s sister may some day, by her continual coming to the Lords, 
be avenged of her adversaries, 


The Executors (Scotland) Act 1900, 63 & 64 Vict. c. 55.—This Act 
clears up several points of law with regard to executors-dative, and intro- 
duces beneficial changes as to the office and powers of executors nominate. 

Each executor-dative is declared to be liable only for his own acts and 
intromissions: survivorship among executors-dative is to be implied; and, 
so long as more than two survive, a majority is a quorum. 

Where a testator has nominated no executor, or the person nominated 
has failed, it is enacted that—(1) the testator’s trustees, original, assumed, 
or appointed, (2) failing trustees, any general disponee or residuary 
legatee shall be held, and entitled to be confirmed as, the testator’s 
executor-nominate. By section 2, all executors-nominate have the powers, 
and are subject to the restrictions, of gratuitous trustees under the Trusts 
Acts and at common law. This chiefly affects assumption of new executors 
and investment of the trust-estate. Where all the executors named in the 
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executa to estate not uplifted or transferred may be granted in favour df 
the persons entitled thereto. When a sole, or sole surviving, trustee or 
executor has died leaving funds in Scotland standing or invested in his 
name as trustee or executor, it is provided that confirmation by his executors- 
nominate to his estate (or English or Irish probate in favour of his executors, 
produced and certified) shall be a title to recover and assign or transfer 
such funds to the legal administrators, or, if administration has been com- 
pleted, to the beneficiaries. These provisions should greatly reduce the 
number of applications for the appointment of judicial factors. 


American Bar Association.—We owe to the courtesy of Mr. Hinkley, 
Secretary of the American Bar Association, copies of two Minutes of the 
Association passe! unanimously at their last Annual Meeting, the first 
moved by Mr. Rawle of Philadelphia, and the second by Mr. Thayer of 
Massachusetts. Their tribute to the memory of the late Lord Chief-Justice 
of England is specially graceful and touching. The reference to the Middle 
Temple banquet suggests the reflection that the Bars of Ireland and Scotland 
have somewhat neglected the duties of international hospitality. We have 
left it to the English Bar, as eldest, richest, and most versed in the science 
and practice of dining well, to entertain representatives of the great French 
and American legal bodies. Why not form a United Kingdom, or even a 
British Empire, Bar Association, to codify the law, keep judges of all sizes 
in order, and splendidly dine our brethren from over sea ? 

The text of the Minutes is as follows :— 

“T, On July 27th, a banquet was given in London in the ancient hall 
of the Middle Temple by the Bench and Bar of England to their brethren 
of the Bench and Bar of the United States. The American Bar Association 
desires to place upon its record its hearty acknowledgment of this fraternal 
act, and a cordial reciprocation of the sentiments which prompted it. 

“TJ, The American Bar Association has heard with peculiar sorrow of 
the death of Lord Russell of Killowen, Lord Chief-Justice of England, and 
desires to enter upon its record some permanent expression of honor and 
esteem for his memory. 

“The Members of this Association had followed and known well that 
brilliant career which made Sir Charles Russell the conspicuous and admired 
leader of the English Bar, and they had rejoiced at the elevation of one so 
competent to the great office which he held with such distinction at the 
time of his death. Four years ago we welcomed him here as our chief 
guest. Recalling now the noble address which he delivered to us on the 
30th of August, 1896, and the deep-felt enthusiasm inspired in the hearts 
of all who listened to him, the Members of this Association desire to express 
their admiration for the manner in which he has filled his high office, their 
grateful recollection of his visit here, their affectionate regard for his memory, 
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and their respectful sympathy with the Bench and Bar of England in so 
great a loss to our common profession.” 


Status and Rights of Indians in United States.—In most countries 
all human beings are in relation to the State, either citizens or aliens, and 
capable of passing from one class to the other. But in the United States, 
Chinese and Indians are in the unhappy position of being neither one class 
nor the other, or at least of having the rights neither of citizens nor of 
aliens. Chinese are not capable of naturalisation, but they have at least a 
country of their own. Indians are not citizens of the United States, nor of 
any State, and cannot be naturalised, except by Treaty or Act of Congress. 
They are domestic dependent nations, subject to be taxed and legislated for 
by Congress. Treaties between the United States and Indian tribes are 
supposed to be part of the laws of the land. It has been decided that-even 
Congress cannot, without their consent, express or assumed, grant, for the 
purposes of building a railway, lands reserved to Indians by treaty. And 
in the case of the Seneca Indians, Attorney-General Wirt held that they 
were entitled to be legally protected in the enjoyment of the exclusive 
possession of treaty lands until voluntarily relinquished. Unfortunately the 
maxim does not always hold that wherever there is a wrong there is a remedy. 
By a recent decision of the Court of Appeals of New York State, they are 
placed in a position, not only far below negroes, but absolutely inferior 
to aliens, and have no rights which citizens, or even aliens, can be 
legally compelled to respect. The Montauk Indians brought an action 
of ejectment to recover possession of their lands in Long Island. 
The Court has held that they could not recover, because neither the tribe 
nor any members of it could maintain an action in the State Courts for any 
wrong. They were wards of the State, and therefore only possessed of such 
rights to practise and litigate as had been expressly conferred on them by 
statute. This seems a non sequitur. Is there no common law? Has a 
ward no title to prevent or redress injury where his guardian cannot, or 
will not, take action, or to sue his guardian where the guardian is the 
wrong-doer? As the Federal Courts are barred against the Indians by 
settled decisions, it follows, if this decision stands, that there are no Courts 
of any kind to which they can appeal for protection against ejection by any 
person whatever, or any violation whatever of their acknowledged rights. 

This judgment appears to be indefensible, even on technical grounds. 
It over-ruled two previous decisions, one sustaining the title of Indians on 
behalf of themselves and their tribe, to restrain trespass, and the other, 
holding an Indian entitled to recover damages for assault. We are 
glad to see that the American Law Review, which has no fear of judges 
before its eyes, has emphatically condemned it. We agree that “ nothing on 
earth can be said in favour of it,” and in their remark that the suggestion of 
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the judge who wrote the opinion of the Court, that the Indians should 
apply to the Legislature for an Enabling Act, “seems almost to add insult 
to injury.” The Review sums up ina sentence to which nothing can be 
added :—* Besides, common-sense and common justice cry shame at a doctrine 
that a people, living among us, over whom our constitution and laws do not 
extend, but yet who are capable of entering into treaties with us, have no 
remedies in our national Courts for the protection of rights secured by 
these treaties and of the ordinary rights of man.” If American judges are 
to develop constitutional jurisprudence on such lines, the latter state of 
natives of Cuba, Porto Rico, and the Philippines, may be worse than the 
first. 


Legislation of the Year.—‘“/n pessimd republicd plurime leges!” 
If for “pessima” we read “ optima,” the ancient saying would commend 
itself to the modern legislator and his authors. Parliament, though 
primarily a talking entity, is supposed to have for its business the repealing 
and the enacting of laws, and is judged in ordinary times by its output. 

The closing and seventh session of the dissolved Parliament has placed 
many Acts on the statute-book. 

The Commonwealth of Australia Constitution Act, the most important 
Imperial measure of the session, if not of the reign, has already been the 
subject of an article by Professor Kirkpatrick (ante, p. 113). 

In the Town Councils (Scotland) Act the municipalities of Scotland are 
provided with a complete code regulating the election and proceedings of 
their governing bodies. The clauses of the Act dealing with accounts and 
audit are of special importance, and provide an adequate safeguard for the 
sound administration of burgh finance. The status of the Dean of Guild, 
despite the vigorous controversy which arose on the subject prior to the 
passing of the Act, remains unaffected. 

The Workmen’s Compensation Act extends the benefits of the Work- 
men’s Compensation Act 1897, to workmen in agriculture, saving the 
workmen of an employer who habitually employs only one or two workmen. 
Where the workman is employed by the same employer, partly or occasion- 
ally, in other work, the Act is extended also to such employment. Does 
this provision cover the case of a coachman brought in to wait, or a milkmaid 
acting intermittingly as cook or housemaid, where injury is caused in the 
course of domestic service? The Act comes into force on Ist July, 1901. 
By the Railways Employment (Prevention of Accidents) Act the Board of 
Trade may make rules with regard to lighting of stations, working of trains 
without brake-vans, and protection of men relaying or repairing, and any 
other operation of railway. service which the Board may consider to be 
avoidably dangerous. The Wild Animals in Captivity Protection Act does 
not apply to Scotland. ‘ Animal” means any bird, beast, fish, or reptile 
not protected by the existing Cruelty to Animals Act. Any wanton or 
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unreasonable doing or omitting any act to cause unnecessary suffering, or 
cruelly to abuse, infuriate, tease, or terrify any captive animal is made an 
offence. Probably this Act was made necessary by the narrow construction 
which judges have placed on the older Acts. Some eminent judicial sages 
regard new statutes, especially when passed from feelings of humanity, as 
dangerous or lunatic animals to be strictly chained up and kept from doing 
harm. . 

The Exportation of Arms Act “empowers Her Majesty to prohibit 
by proclamation the export of arms, ammunition, stores, and any 
article which Her Majesty shall judge capable of being converted into, 
or utilised for increasing the quantity of arms, ammunition, or stores 
to any specified country or place, whenever such prohibition may be 
deemed expedient to prevent their being used against Her Majesty’s 
subjects or forces, or allied forces. By the Electoral Disabilities 
(Military Service) Act, reservists, militiamen, yeomen, and volunteers, 
shall not be disqualified as electors, either in Parliamentary or local 
elections, by—(1) absence on military service for the whole, or part, 
of the qualifying period ; (2) parochial relief having been received during 
such absence by wife and children during the continuance of the present 
war in South Africa. By the Members of Local Authorities Relief Act, 
absence of an officer or soldier of the auxiliary or reserve forces on active 
service, or service beyond sea, shall not disqualify him for, or vacate his 
office as, a councillor of burgh, district, or county, or guardian of the 
poor. Does this provision cover the case of a councillor doing duty as 
chaplain with a militia regiment serving abroad? The Police Reservists 
(Allowances) Act empowers authorities to grant allowances to wives and 
children, or dependents of police reservists, recalled for permanent service, 
and gratuities in case of disablement or death. The Navy Reserve 
(Mobilisation) Act amends the Naval Reserve Volunteer Act of 1859 by 
extending the powers of the Admiralty to call the men out. The 
Volunteer Act is another step in the same direction, and substitutes for 
actual or apprehended invasion of the United Kingdom (Volunteer Act of 
1866) imminent national danger, or great emergency, as the occasion of 
calling them to arms. 

The Census Act provides for the decennial census being taken as on 
31st March, 1901. The schedules will be called for on 1st April. 

On Ist January, 1901, the Colonial Solicitors Act comes into operation. 
Prior Acts are repealed. An order in Council may be made applying the 
Act to any Colony on a satisfactory report of a Secretary of State that— 
(1) the local regulations regarding the admission of solicitors secure proper 
qualifications and competency; and (2) the law of the Colony admits 
English, Scotch, and Irish solicitors on as favourable terms as those on 
which the Act proposes to admit their solicitors. A solicitor of any 
Colony to which an order in Council has applied this Act, may be 
admitted a solicitor in England, Scotland, or Ireland, or one or more of 











VIIM 











XUM 


CURRENT TOPICS. 321 


them, on conditions in certain cases as to examination, or as to service, and 
on payment of fees and stamp duties, provided that he has been in prac- 
tice for not less than three years, and has given due notice and proof 
of his qualifications and of his good character. 

The new Agricultural Holdings Act improves the Acts of 1883 in 
substantial particulars.—(1) If the tenant has acquired fixtures or buildings, 
he can remove them at the termination of his tenancy as if he had himself 
made or erected them. (2) Pactional rents for breaches of obligations are, 
(like penalty clauses) restricted to the amount of damage actually done, 
except in case of obligations relating to breaking up permanent pasture, 
grubbing underwoods, injuring trees, or burning heather. Probably the 
next Parliament will abolish these exceptions. (3) The list of improve- 
ments for which, without consent of, or notice to, the landlord, a tenant is 
entitled to compensation, now includes the consumption by stock of corn, 
cake, or other feeding stuff not produced on the holding, and the laying 
down temporary pasture, and planting asparagus in a market garden. 
Claims outside the Acts may be referred to arbitration under the Acts. 
The Act repeats the direction, whatever it may mean, that in estimating the 
value of the tenants’ improvement, ‘“ There shall not be taken into account 
as part of the improvement made by the tenant, what is justly due to the 
inherent capabilities of the soil.” The House of Lords inserted this proviso 
in the Bill, from a fear that its omission might have a prejudicial effect on 
the minds of arbitrators. The Act also contains improved provisions for 
settling points of law. 

Lord Davey’s Bill to amend the Companies Acts has now passed into 
law. It applies to existing, as well as future, companies within the range 
of the leading Act of 1862. Its object is to safeguard the investor and 
shareholder from some of the more serious dangers pointed out by the Board 
of Trade Committee. The main provisions may be summarised as 
follows :— : 

I. Every prospectus (which by its definition includes all written forms of 
invitation to the public to purchase or subscribe for shares, debentures, or 
debenture stock) must be dated, signed by every director, or proposed 
director or his agent, and filed with the Registrar. 

II. No Company (except a private one) can commence business, or 
borrow money unless—(1) shares payable in cash have been allotted up to 
the amount of the minimum subscription ; (2) every director has paid on 
all his shares payable in cash the. same proportion as would have been 
payable on shares offered for public subscription, in respect of application 
and allotment; (3) a statutory declaration of compliance with (1) and (2) 
has been filed. 

III. No allotment of share capital offered to the public can be made, 
unless the whole share capital offered has been subscribed, or an amount, 
fixed in the memorandum or articles, and named in the prospectus as the 
minimum subscription on which allotment is to proceed. If the conditions 
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are not fulfilled within forty days after issue of prospectus, the subscribers’ 
money is to be repaid tothem. A specific return of all allotments, including 
shares allotted otherwise than for cash, must be filed with the Registrar 
within a month after allotment. 

The famous 38th section of the 1867 Act disappears. The substituted 
section is itself as long as many Acts of Parliament. The section attempts to 
enumerate what are the particulars essential to be stated in every prospectus. 
In future ingenious waiver clauses ought to be so much waste paper so far 
as these particulars are concerned. It is expressly enacted that any con- 
dition, requiring or binding any applicant to waive compliance with any 
requirement of this section or purporting to affect him with notice of any 
contract, document or matter not specifically referred to in the prospectus 
shall be void. 

But the director or other person resyonsible for a prospectus may escape 
liability for its non-compliance with the conditions of this Act, if he proves 
that he was not cognisant of the matter not disclosed, or that the non-com- 
pliance arose from an honest mistake of fact. 

There are also useful provisions as to directors and meetings of the com- 
pany. Every future company must within three months after having 
become entitled to commence business, hold a meeting of its members, and 
forward to each of them seven days before, a report showing shares allotted 
for cash and otherwise, and the particulars of any contract proposed to be 
modified and approved at the meeting, and of such proposed modification. 
The holders of one-tenth of the issued capital may convene an extraordinary 
general meeting, in the event of the directors not convening it on their 
requisition within twenty-one days after receipt of their requisition. 

Further provisions are made for registration of mortgages, and the par- 
ticulars to be contained in the statutory Annual Summary. An audit is 
made compulsory, and, if the company fail to appoint an auditor, any 
member may apply to the Board of Trade to make the appointment. 

The Money-Lenders’ Act comes into force on lst November, 1900. The 
money-lender is obliged to register his own or usual trade name, and the 
address or addresses at which he carries on his business at an office provided 
by the Inland Revenue Commissioners in accordance with their regulations. 
Contracts between money-lenders and their clients, or victims, may be 
judicially reformed or varied. If the Court is satisfied that the money- 
lender stipulated for excessive interest or expenses, and that the transaction 
is harsh or unconscionable, or is otherwise such that a Court of Equity 
would give relief, the Court may open up the transaction, relieve the 
borrower from payment in excess of what is reasonable, and order repay- 
ment or indemnity to the borrower. A bona fide assignee for value without 
notice is not affected by these provisions. A money-lender, who fails to 
register, is liable to a fine of £100, and imprisonment. If he fraudulently 
induces or attempts to induce any person to borrow money of him, he may 
be fined £500, and imprisoned for two years with hard labour. The 
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definition of “money-lender” excludes pawnbrokers, friendly societies, 
banks, insurance companies, and loan societies, or corporations empowered 
by Act of Parliament to lend money. 

sy the Ancient Monuments Act, the Commissioners of Works may take 
means to preserve any structure, erection, or monument, where they are of 
opinion that its preservation is a matter of public interest for historic, 
traditional, or artistic reasons ; and powers for the same end are conferred 
on County Councils. 

The Poor Law Removal Act removes an Irish grievance of long standing. 
The Housing of the Working Classes Act empowers local authorities to 
establish or acquire lodging-houses for the working-classes, or let on lease 
(with certain consents) land for the purpose of the lessee building and 
maintaining such houses thereon. 

This summary of the more important Acts may be closed by a reference 
to the latest Merchant Shipping Act. It restricts the liability of ship- 
owners for all loss or damage caused to property by improper navigation 
without their actual fault or privity to £8 per ton of the ship’s tonnage, the 
limit fixed by the former Merchant Shipping Acts for damage to goods 
carried. Notwithstanding the Lord Chancellor’s protest, the famous clause 
limiting the liability of owners of docks and canals and harbour authorities 
for damage to ship or goods or anything on board, without actual fault or 
privity to £8 per ton of the tonnage of the largest British ship which was 
in such dock, canal or harbour, within five years preceding, has become law. 
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Reviews of Books. 





Principles of the Law of Personal Property, intended for the use of 
Students in Conveyancing. By the late Josaua Witiiams. The 
Fifteenth Edition, by his son, T. Cyprian Wittiams, of Lincoln’s Inn, 
Rarrister-at-law. London: Sweet & Maxwe.t, Lrp., 1900. 


In ordinary circumstances, 9 ievicwer could hardly be expected to say any- 
thing new concerning sv well-estavlished a text-book as ‘ Williams on 
Personal Property,” the fifteenth editiou of which has recently appeared. 
Fortune, however, has come to his aid in the shape of the still more recent 
decision of Mr, Justice Cozens-Hardy in re Whitaker, shortly noted in the 
Weekly Notes of 4th August last. In preparing the new edition of the 
Personal Property, the editor found it necessary to re-write that part of the 
chapter on Debts which deals with the subject of the order of payment of 
debts in bankruptcy and winding up and in the administration of the 
estates of deceased persons, and in so doing he naturally dwelt upon the 
confused and uncertain state of the law resulting partly from ill-considered 
legislation, and partly from the singular construction placed on section 10 of 
the Judicature Act 1875, and on the Preferential Payments in Bankruptcy 
Act 1888, in the cases of re Leng (1895, 1 Chancery, 652), and re Heywood 
(1897, 2 Chancery, 593). When Mr. Williams wrote, the question whether, 
in a case where the estate of a deceased person is not being administered in 
bankruptcy, his debts created by voluntary bond or covenant are payable 
part passw with his other debts, was still open, and Mr. Williams thought 
that the old rule still prevailed. However, the decision in re Whitaker, to 
which we have referred, settles the question the other way. ‘It is surely 
time,” Mr. Williams remarks, ‘‘ that debts were made payable in the same 
order in every case of insolvency.” We agree ; but in what order? The 
new rule, allowing creditors under voluntary bonds to rank pari passw with 
creditors for value, is most unjust, and should be abolished. Now that the 
learned persons who have been engaged for many years past, at considerable 
expense to the country, in “ revising” the statutes at large by striking out 
preambles and fragments of sentences (generally harmless and not always 
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unnecessary), are apparently resting from their arduous labours, their time 
might well be expended in the preparation of a measure putting the law 
relating to the priority of debts on a rational and systematic basis. 

The alterations in the law which have taken place since the publication 
of the last edition have been noted by Mr. Williams with his usual care and 
accuracy. C.. 8: 


Handbook of Conveyancing. Second Edition. By Joun Burns, W.S 
Edinburgh and London: Witi1aM Green & Sons, 1900. Pp. 494. 


This volume is a model of what a handbook ought to be. The author’s 
arrangement is good. He has succeeded in being brief, yet not obscure, 
which is a great merit when one reflects on how many tomes and disserta- 
tions have darkened conveyancing counsel by words without knowledge. 
The substance of the law is summarised into clear and concise points which 
catch the eye and stick in the mind. One is tempted to call it a collection 
of legal tabloids. The work follows the usual course taken by writers on 
conveyancing, of including much law on the capacity of persons, illegality, 
error, fraud, force and fear, homologation and adoption as affecting contracts, 
and the general rights and duties arising out of partnership and joint- 
stock companies’ undertakings, and even questions of delivery and risk. 
Perhaps, logically, conveyancing should be restricted to the form and sub- 
stance of written acts or deeds, but no one will complain that Mr. Burns 
has taken the larger scope. 

Heritable rights occupy, of course, the bulk of the volume ; settlements, 
wills and succession coming next and last. The short view of the feudal 
system, and the more detailed exposition of the changes effected by the long 
series of conveyancing statutes are admirably done. One special excellence 
is the manner in which cases are selected, and the points decided are defined. 
It is not surprising that a second edition has been called for, and it may 
safely be recommended to all students or practitioners of law. 


The Journal of the Society of Comparative Legislation. 
New Series, No. V. August, 1900. 


This number contains an admirable portrait and a brief obituary notice 
of the late Lord Chief Justice, President of the Society. The eighteen 
articles range over the whole body of law, private and public, civil or 
criminal, and all sorts and conditions of persons, from noblemen and solicitors 
to bankrupts and inebriates. 

Professor Richard Brown contributes an exhaustive summary of Com- 
parative Legislation in Bankruptcy, sketching, inter alia, an outline of the 
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new National Bankruptcy Code of the United States. It is more favourable 
to the debtor than most modern systems—e.g., a debtor cannot be made 
bankrupt if he proves that the aggregate of his property at a fair valuation 
is sufficient to pay his debts, and a bankrupt, unless he is shown to have 
committed a punishable offence, may obtain his discharge without payment 
of dividends or consent of creditors. Mr. Kenrick’s article on the new Com- 
mercial Code of Germany (which has been translated by Mr. Bernard A. 
Platt), contrasts its provisions as to partnership and sale with the British 
Partnership and Sale of Goods Acts, to the advantage of the latter. He 
notes that directors and liquidators are by Art. 312 made liable to imprison- 
ment, fine, and deprivation of civil rights, “if they act contrary to the 
interests of the Company.” Unless construed away by strong judges, or 
restricted in prosecution to breaches of trust or gross neglect of duty, this 
provision may prove as injurious as it is indefinite. 

Mr. Risley in treating of “the support of war by war,” points out the 
inferior certainty of land warfare rules compared with those which 
regulate warfare at sea, and the modern modifications of the ancient 
rule that all the enemy’s property, public or private, was liable to 
seizure. Doubtless contributions and requisitions without payment 
for the subsistence of the invading army are sanctioned even by 
modern practice, though the German requisitions of brandy and cigars in 
the Franco-Prussian War were considered to be an abuse of power. But 
private moveable property, except in battle or storm, is usually protected, 
and even the exception tends, in civilised war, to disappear. The Duke 
of Wellington repressed plunder by severe punishments, and _ restricted 
requisitions to food and forage. 

In view of Confederation, Mr. Craie’s article on the Law of South Africa, 
is of special interest. He suggests an efficient commission of lawyers “ versed 
alike in South African and English law, and possibly, also, in the law of 
Scotland,” to frame codes for the Orange River and Transvaal, which might 
subsequently be adopted by the autonomous Colonies. In all the South 
African Colonies and States the Romano-Dutch Law, as it prevailed in 
Holland until about 1815, except so far as altered by legislation, is still in 
force. There was, in its best condition, far too much of the Dutch, and too 
little of the Roman, in the blend. In criminal matters it was often atrocious ; 
in commercial matters often absurd, and now antiquated. It was too bad 
for Holland, and was superseded by codes based on the Code Napoleon. 
Accordingly it is not only dead law, but law decayed beyond identification, 
except such parts as are embalmed in certain works of Grotius (1630); Von 
Leeuven (1678); and Van der Lenden (1806). Apparently breaking on 
the wheel, and perhaps examination by torture, are still lawful in Cape 
Colony. 

Of the remaining contents of the Journal we can only notice Sir Dennis 
Fitzpatrick’s discussion of the treatment which Courts of civilised countries 
accord to non-Christian marriages, and the extent to which they do, or ought 
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to, recognise the rights and duties which arise out of the relation so consti- 
tuted. Unions for a fixed period, polygamy, polyandry, unions not based on 
consent, all prevail, and are, as between certain categories of persons, lawful 
in India and other parts of the Empire. It is probably settled that English 
and Scottish Courts would not entertain any action to dissolve such unions. 
Whether they would treat them eg., a polygamous marriage, as null, is an 
open question. In the Baralong case Mr. Justice Stirling decided that the 
daughter of a domiciled Englishman by a Baralong woman, whom he had 
married in the Baralong country according to the Baralong custom, could 
not take as a child under a gift to a child of his in his father’s will; but 
opinions differ as to whether the decision did not turn on the element of 
domicile. If an Englishman by origin becomes domiciled in Turkey, or in 
Egypt, and subsequently in good faith turns Mussulman, and marries four 
wives validly by the law of his domicile, ought an English Court to hold 
the issue illegitimate, or incapable of succeeding ab intestato to personal 
estate in England? What if an Englishwoman in Egypt marries an Egyptian 
according to Mohammedan law? It may be noted that the Grand Cadi in 
Egypt has instructed the Mazouns to explain to any Christian or Jewish 
woman about to marry a Mussulman the provisions of the Koran regarding 
polygamy and divorce before celebrating the union. Quid juris if the 
explanation is omitted, or incomplete, or made in a language not compre- 
hended by the lady, can the Egyptian Courts annul, or dissolve, the marriage 4 


The Scots Statutes Revised. Vols. VI. and VII., 1871-78, and 
1879-1885. Edinburgh: Witi1am Green & Sons, 1900. 


Mr. Fleming’s Magnum Opus is approaching completion. The sixth 
volume extends from the Parliamentary Costs Act 1871, to the Statute 
Revision Act, 1878, and the seventh volume from the Registration of 
Births, Deaths, and Marriages (Army) Act, 1879, to the Crown Lands 
Act 1885. Mr. Fleming is doing his work with a rapidity which it 
were to be wished that the official reporters of decisions might see fit to 
imitate. Ast» the quality of his work, nothing need to be said except that 
these volumes are equal to their predecessors in every respect. 


Commentaries on the Procedure of Civil Courts in British India. 
By Huxm Cuanp, M.A. Vol. I. Bombay. 


The British Constitution is doubtless most admirable in all its ways and 
works, but it is slow. If the wish were not unpatriotic, one would be 
tempted to pray for three years of benevolent despotism by an emperor or 
viceroy minded to reform and unify the law. Then the recent resolution of 
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the Congress of Chambers of Commerce of the Empire that the Commercial 
laws of the whole Empire should be assimilated and ultimately codified 
might be carried into effect. Perhaps by the end of next century, a British, 
or even an Imperial, code may come into existence, if Parliament can spare 
time to empower a commission to frame one. India has no Parliament, but 
it has an admirable series of codes. Its Criminal Code has attracted much 
attention and received much praise from foreign jurists. Dr. Speyer in his 
study on Le Droit Pénal Anglo-Indien has pointed out its value as an 
application of the theories of Bentham and his followers. He regards its 
success as negativing, or at least limiting, the dogma of the historical school 
of jurists that legal reform ought to be effected, not by the introduction of 
a foreign system, but by the mind of the nation spontaneously evolving its 
own laws, as the spider spins its threads, out of its own substance. These 
envious reflections are naturally suggested. by an examination of Mr. 
Chand’s Commentary. It is not an annotated edition of the Code of Pro- 
cedure of 1882, but a reasoned exposition of the law, section by section, 
accompanied by full references to decisions, and illustrations of doubtful 
or unsettled points from English, Colonial, and foreign systems. The 
author has, by well-known treatises, acquired a high reputation for accuracy 
of exposition, and almost universal knowledge of comparative jurisprudence, 
which this elaborate work ought to increase. 

The sections which deal with jurisdiction and res judicata deserve to be 
studied by all lawyers. It may be noted, apropos of Scottish decisions in 
matters ecclesiastical, that any suit in which the right to property or to 
an office is contested, is held to be a suit of a civil nature and within 
the jurisdiction of the Courts, notwithstanding that such right may depend 
entirely on the decision of questions as to religious rites or ceremonies. 
Some curious examples are given of the difficulty of drawing a line between 
actions which are, and are not, barred in the interests of public morality. 
A suit by a dancing girl to establish her right to the mirasi of dancing girls 
in a pagoda was held to lie, while a suit by all the dancing girls of a pagoda 
to establish a custom of veto on the introduction of a new dancing girl into 
its service was dismissed on the ground that a custom for an association of 
women to enjoy a monopoly of the gains of prostitution was immoral. 

The doctrine of res judicata is most admirably and briefly expressed in 
articles 13 and 14. ‘No Court shall try any suit or issue, in which the 
matter directly and substantially in issue has been directly and substantially 
in issue in a former suit between the same parties, or between parties under 
whom they, or any of them, claim, litigating under the same title, in a 
Court of Jurisdiction competent to try such subsequent suit, or the suit in 
which such issue has been subsequently raised, and has been heard and 
finally decided by such Court. . . . Where a foreign judgment is relied on, 
the production of the judgment duly authenticated is presumptive evidence 
that the Court which made it had competent jurisdiction, unless the contrary 
appear on the record; but such presumption may be removed by proving the 
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want of jurisdiction.” It has been held that pleadings, and even the actings 
of parties upon the decree, may be evidence to determine what issues were 
decided. ‘No foreign judgment shall operate as a bar to a suit in British 
India—(a) if it has not been given on the merits of the case; (b) if it 
appears on the face of the proceedings to be founded on an incorrect view of 
international law, or of any law in force in British India ; (ce) if it is, in the 
opinion of the Court before which it is produced, contrary to natural justice; 
(d) if it has been obtained by fraud ; (e) if it sustains a claim founded on a 
breach of any law in force in British India.” It may be observed that (a) 
(c) (d) express rules generally accepted, while the second clause of (6) and 
(e) give effect to the better opinion of jurists. 


The Elements of Jurisprudence. By Tuomas Erskine Hotianp, D.C.L., 
&c., &c. Oxford, 1900. Pp. 430. 


Oxford may soon claim to have regained the place and renown as a 
school of jurisprudence and civil law which it held in medieval times 
That any treatise, by any jurist, on the science of law should have within 
ten years, in England, run to a ninth edition is a gratifying and marvellous 
sign of the revival of legal learning and new endeavour after wider and 
more scientific methods of study. Bentham and Austin may have been 
“ Reformers before the Reformation ;” Mr. Lindley’s work on Jurisprudence, 
(an act of courage on the part of a practising barrister which deserved the 
highest honours of the profession) marked the beginning of the revival ; 
and Professor Holland’s labours have caused, or accelerated, its progress. 
To praise a book which has been studied, quoted, imitated all over the 
world, and even pirated in one enterprising continent, would be impertinent. 
It is not for one who has learned much from each edition of it, to attempt 
to lay hands on a master. One may wish that the auther had discussed 
more fully the philosophy of jurisprudence, and drawn fewer illustrations from 
technical English law. But, it may be that, like Solon when making laws, 
Professor Holland has, in these respects, given us, not the best he can, or 
will, but the best which English legal minds of this generation are as yet 


able to bear. 


International Law in South Africa. By T. Bary. 
London: Stevens & HAyneEs. 


The studies in this volume were originally delivered as lectures at 
Oxford. They all have this feature in common that they deal with 
questions of International Law suggested by the South African War, 
although in one or two cases the connection between the essay and the 
facts of the war is little more than nominal. 

The longest, and most important study, is that on contraband for 
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Neutral Ports. The divergent theories in this branch of the law were 
brought sharply to issue owing to the seizure of German vessels, and hence 
the author in this essay has the advantage of dealing with cases actually 
discussed and settled during the war. Mr. Baty supports the older rule which 
limits the scope of contraband to cases where the carrying vessel has a 
hostile destination (while admitting that “for the moment” it is the less 
generally maintained view), and devotes a large part of his essay to proving 
that it was unknown till the Crimean and American Civil Wars. As it is 
generally admitted that the doctrine of continuous voyage in regard to con- 
traband was an innovation introduced by the American Courts, the proof is 
perhaps a work of supererogation: at the same time the examination of the 
cases is able and exhaustive, and the objections to the modern doctrine are 
stated with force and lucidity. 

The remaining essays deal with the status of the Transvaal (which Mr. Baty 
follows Professor Westlake in regarding as that of mt-sowverainté), the 
passage of belligerent troops over neutral territory, annexation, the conduct 
of the war, and the position of limited companies. We can only note one 
or two points of novelty. As the law at present stands, a neutral is bound 
to refuse passage through his territory to a belligerent, the only exception 
possibly being where a treaty giving the right to him has been concluded 
in time of peace. In discussing the last point, Mr. Baty suggests a distinc- 
tion: where the treaty gives the belligerent “a real right of way in the 
nature of a right i rem then the neutral may without a breach of neutrality, 
he thinks, permit the passage, but not so where his right of way is merely 
contractual, where the right ‘depends entirely on the promise of the 
territorial power.” This is surely too narrow a test for the practical 
purposes of International Law ; it would be almost impossible to apply it to 
a treaty between states. Indeed the author appears to be conscious of the 
difficulty, for, after stating that it is on the answer to the question whether 
our treaty with Portugal gave us a right in rem or a right in personam that 
our right to send troops from Beira depended, he shrinks from deciding the 
point and leaves us without a definite answer. Again, in his essay on 
Limited Companies, Mr. Baty comes (with some hesitation) to the con- 
clusion that a Transvaal shareholder in a British company (and vice versa) 
must on the outbreak of war be held to have ceased to be a member of the 
company “ with a claim to a share of the surplus assets calculated” at that 
date. It is more than doubtful whether the law would to-day adopt so 
draconic a view of an alien enemy’s disabilities. Lord Justice Lindley 
indicates it as his opinion that war would only have the result of suspending 
the rights and liabilities of an enemy shareholder. On some points in this 
essay the author might have made reference to the case of Dretfontein 
Consolidated Gold Mines Ltd. v. Janson (1900), 2 Q.B. 339. It would also 
add to the value of the book if a note of the judgment of the South African 
Courts in the Mashona case were added. 
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The Scottish Justices’ Manual. By J. Campperi Irons, M.A., S.S.C. 
Edinburgh and London: Wittiam Green & Sons, 1900. Pp. 356. 
Price 7s. 6d. nett. 


The professed aim of this Manual is to serve as a guide to Justices of 
the Peace themselves, rather than to their professional advisers. That such 
guides are indispensable, no one will deny who contemplates what 
Mr. Wigram in his ‘ Justice’s Note-Book,” (reviewed, ante, p. 99), terms 
‘of judicial and administrative functions entrusted 


? 


the ‘‘ magnificent medley 
to officials whose ‘“‘sole credentials are the instincts and education of an 
“nglish gentleman,” a remark which is equally applicable to Justices north 
of the Tweed, for if the English Justice has more extensive duties to per- 
form in criminal matters, he has not the small-debt jurisdiction of the 
Scottish Justice. A perusal, indeed, of Mr. Irons’ Manual, setting forth, 
as it does, the manifold duties incumbent on Justices of the Peace, would 
be calculated, we should imagine, to chasten any undue exhilaration on the 
part of any gentleman at the first appearance of his name on the Commiss- 
ion of the Peace. The author works his way systematically through his 
subject, availing himself to some extent, though not always with typo- 
graphical consistency, of the convenience of alphabetical arrangement. 
Every matter as to which a Justice of the Peace is likely to want light and 
leading is adequately discussed, and if the style of treatment is somewhat 
curt and shorthand, that will not be reckoned a defect by business men. 
The Commission issued to Justices of the Peace still assigns to them the 
duty of enquiring into enchantments, sorceries, arts and magic, but Mr. Irons 
does not judge it necessary to treat of occult offences of this nature. If the 
Justice has been relieved by the progress of civilisation from this branch 
of work, the relief has been more than compensated by the imposition of 
a host of modern statutory duties. 

The Manual is well up to date and does not fail to notice (p. 58), the 
curious impasse recently reached in Glasgow, where on a licence being 
granted by the Lanarkshire Quarter Sessions on appeal from the Glasgow 
magistrates, both the clerk of the peace and the town-clerk refused to issue 
a licensing certificate to the successful appellant, each asserting that the 
Licensing Acts conferred no power on him to do so. Since the issue of 
Mr. Irons’s book the matter has been brought before Lord Kincairney who, 
while recognising the defect in the machinery of the statutes, has decided, 
in order to obviate the absurd defeat of justice involved, that the town- 
clerk must issue the certificate (Mann v. Marwick and another, 1900, 
8 8.L.T., No. 220). It is understood, however, that the judgment is to be 
submitted to the Inner House for review. 

In every way Mr. Irons’s Manual is admirably fitted to administer 
“First aid” to the perplexed Justice of the Peace. 
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The Town Councils (Scotland) Act 1900. With Notes by M. L. 
Howman, Solicitor and Procurator-Fiscal, Kirkwall. Edinburgh : 
Wiuram Green & Sons, 1900. Pp. 92. Price 3s. 6d. nett. 


Local Government in Scotland in one form or another has of late years 
been the subject of much elaborate legislation—some would say, over- 
legislation—and tlie hierarchy of governing bodies interposed between the 
House of Commons and the individual citizen ought at length to be com- 
plete in its structure. Now that this Act ‘to consolidate and amend the 
law relating to the election and proceedings of Town Councils in Scotland ” 
has, thanks largely to the efforts of the Dean of Faculty on its behalf, been 
placed on the statute book, it is to be hoped that the land will have rest 
for a season. The new measure is considerably more than a merely codify- 
ing one. It introduces, for example, the novelty of a sliding scale to 
maintain a due proportion between the number of magistrates in burghs and 
their population, and, while the provisional order system has recently been 
receiving such wide extension in other matters, the Act abolishes the issue 
of provisional orders by the Secretary for Scotland under the Burgh Police 
Act 1892, for the purpose of altering the number of magistrates in burghs 
and substitutes procedure by petition to the Sheriff. Other important 
amendments and innovations are also introduced demanding careful study 
on the part of all who are concerned with municipal affairs. Mr. Howman 
in his concise notes has furnished precisely the apparatus necessary for the 
elucidation of the Act, while the full index he has supplied renders the 
matters dealt with in its 117 sections most conveniently accessible. 


Beverley Town Documents: Volume XIV. of the Publications of the 
Selden Society. Edited by Artuur F. Leacu, Barrister-at-Law. 
London: BrernarD QuaritcH. Price to Non-Members, 28s. 


The Selden Society continues to lay all legal scholars under obligation 
by the admirable manner in which it fulfils its object—‘ to encourage the 
study and advance the knowledge of the history of English Law, especially 
by the publication of original documents and the re-printing or editing of 
works of sufficient rarity or importance.” The present volume, the 
materials for which have been chiefly drawn from the Great Gild Book of 
the small Yorkshire town of Beverley, is a veritable storehouse of informa- 
tion on all matters relating to primitive municipal government. The Craft 
Guild system in particular is illustrated by an extensive series of most 
interesting regulations, which abound in items of curious lore. The 
editorial work has been carefully carried out by Mr. Leach, who has 
summarised in his excellent introduction the general results of the documents 
and furnished the necessary historical setting for their appreciation. 

The commercial life of those times here brought before us with marvellous 
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distinctness must have been singularly picturesque, but such ominous entries 
as those in the fourteenth and fifteenth centuries on the subject of lepers, 
reconcile one to life under the more sanitary if more prosaic régime of the 
Burgh Police and Public Health Acts. 


A Supplement to the Seventh Edition of Buckley on the Companies 
Acts. Containing the Companies Acts, 1898 and 1900, with other 
Statutes and Rules relating to Joint-Stock Companies. By A. C. 
Cuauson, M.A., of Lincoln’s Inn, Barrister-at-law. London: STEVENS 
& Haynegs, 1900. 


This carefully annotated edition of the Acts of 1898 and 1900 will be 
found at the end of all copies hereafter sold of the seventh edition of 
Buckley, which Mr. Clauson assisted Mr. Justice Buckley to prepare. The 
Act of 1898 enables relief to be given either before or after winding up in 
cases where the omission to comply with the directions of section 25 of the 
Companies Act 1867, was accidental. Prior to this Act it was only in the 
case of going companies that relief could be obtained from the dangers 
pointed out in Kharaskhoma [1897], 2 Ch. 451, by a petition under section 
35 of the Companies Act 1862, to cancel and re-issue the shares. The case 
of a vendor subscribing the Memorandum of Association for X shares, as to 
which he subsequently makes an agreement with the company, has created 
difficulty in the cases of Jarvis [1899], 1 Ch. 193, and Whitehead [1900), 
1 Ch. 804, because prima facie the subscription of the Memorandum 
implies an immediate liability to pay cash on registration which cannot be 
affected by a subsequent agreement, whether filed or not. Mr. Clauson 
does not mention the Scottish case of Brownlie v. Scottish Heritages 
Company, 6 S.L.T., 326, and Gunn v. Muirhead, 2 F. 27. 

The Act of 1900 has been severely criticised by Mr. Emden in the 
Nineteenth Century and by other lawyers, and it is true that some of the 
larger reforms have not been attempted. It is still possible without check 
to insert in the Memorandum an unlimited variety of disconnected powers, 
or objects, a practice which seems inconsistent with the carefully limited 
jurisdiction of the Court to extend powers or objects, and also with the 
older practice in the granting of charters. There is no compulsory qualifica- 
tion of a director, and the new rules contained in sections 2 and 3 as to the 
qualification and appointment of directors are stated not to apply to any 
company which does not invite the public to subscribe for its shares. The 
distinction between public companies and the undefined “ private ” company 
.aus through the Act, and it is obvious enough, how by starting a company as 
private, some of the new regulations may be evaded. Sections 9 and 10 of the 
Act make new law for the issue of the prospectus, in lieu of the provisions 
of section 38 of 1867 which is repealed. One valuable point is that the 
prospectus must disclose the interest of every director in promotion. 
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Indeed, these sections are so strong that in certain cases it is suggested that 
foreign registration would be resorted to in order to avoid them. It is no 
doubt a weak point that the new law as to minimum subscription of 
ordinary capital is not extended to debentures, because as many companies 
are stranded by want of working capital as from any other cause. On the 
other hand, if independent shareholders make use of the safeguard of the 
new statutory meeting within three months of commencing business, much 
good will be done. It was inevitable that the Legislature should recognise 
the common practice of paying commission for subscription of shares, as 
they have done where that is authorised by the Articles, and disclosed by the 
prospectus, but that is just another illustration of the difficulties of restrain- 
ing free contract, as the vendor can always include a commission in his price, 
as indeed was frequently done. The new law of registration of mortgages 
and charges does not apply to Scotland, which creates a regrettable disparity 
in the position of limited companies in the two countries. The sections 
relating to Auditors are perhaps the weakest in the Act. The Auditor’s 
Report is capable of being construed merely as a statement that the balance 
sheet is conform to the books, and it has not been made compulsory to lay 
the balance-sheet before the general meeting of shareholders. Sections 25 and 
26 are of high practical value. The one authorises a creditor in a voluntary 
winding-up to apply to the Court under section 138 of the Act of 1862 (which 
will in many cases dispense with the necessity of a supervision order); the 
other provides for an automatic winding-up and final dissolution of the 
company, where towards the end of a liquidation a liquidator dies or ceases 
to act. 


Conveyancing according to the Law of Scotland: Being the Lectures 
of the late AtLan Menzigs, A.M., W.S., Professor of Conveyancing, 
in the University of Edinburgh. Revised and extended to exhibit the 
Law according to modern Statutes and Decisions by James S. Sturrock, 
W.S. Edinburgh: Bert & Braprurte, 1900. 


After all Menzies remains our most solid authority on Conveyancing, 
more explanatory than Duff and more learned than Montgomery Bell, and 
it is surprising that no edition has been attempted since 1863. The task 
undertaken by Mr. Sturrock was therefore a serious one. He had to cut 
out obsolete matter and he had to ingraft the new law of thirty-seven years, 
His work has been done with great care and, so far as it is possible to judge 
just now, with substantial accuracy though on several points the law is not 
fully noted. The original text he contributes is for the most part clear and 
concise, and in the result the new edition is only some 50 pp. longer than 
the third. Like the other Scottish Lecturers on Conveyancing, Menzies 
covers too large a field for full and satisfactory treatment of all questions, 
and this difficulty necessarily increases as the bulk of the law expands. 
There is not much room, therefore, for the expression of the individual 
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opinion of an experienced Conveyancer, but Mr. Sturrock has stated ‘his 
views on several points with modesty and safety. Thus, he points out that 
practitioners must assume that married women cannot act as Curators to 
Minors until the point in Chalmers, 24 RK. 1047, comes up again for con- 
sideration, and after reviewing the series of cases which terminated in 
Hughes v. Edwardes, 19 R. (H.L.) 33, he properly says, “the only safe 
course for the practitioner is to advise trustees that, when they hold a fund 
for the alimentary liferent of an individual, it is their duty to continue to 
hold the fund until the death of that person, no matter what his right or 
interest in the fee of the estate may be.” The strong doctrine of Henderson, 
22 R. 895, Mr. Sturrock carries so far as to suggest that even a cautionary 
obligation by a married woman might be effectual, if granted for the purpose 
of benefiting her separate estate. The treatment of the subject of Insanity 
is disappointing, the decision of the House of Lords in Hope’s Trustees [1899], 
A.C. 1, not being commented on. A reference to Mr. Wood Renton’s 
learned book would have been useful in this connection. Again, the law 
on gift from client to agent and on the purchase of trust-estate by trustee or 
beneficiary is not completely stated ; and the same may be said as to personal 
or potestative conditions in legacies. The modern law on contracts in restraint 
of trade, for which Lord Kyllachy’s decision in Meikle, 33 S.L.R. 362, is cited, 
cannot even be considered without reference to the leading case of Nordenfeldt 
(1894), A.C. 535. Mr. Sturrock’s treatment of the Execution of Deeds as 
affected by modern legislation is satisfactory, and he does not adopt Lord 
Young’s heresy in Geddes, 18 R. 1186, as to the immateriality of the witness 
seeing a subscription or hearing it acknowledged. On the Delivery of Deeds 
Mr. Sturrock rightly says that the broad doctrine of Leckie, 22nd November, 
1776, M. App. “Presumption,” No. 1, as to the effect of registration is not sup- 
ported by the decisions of the present century, but he might have usefully cited 
some of the later of these. Mr. Sturrock treats the case of Young, 17 R. 231, 
as an exception to the general law of disclosure by a creditor in cautionary 
obligations, but he seems hardly to have realised the peculiar position of a bank 
agent asking for security. Can there be a safer presumption than that the 
cautioner knows the state of the account if he does not ask for information ? 
It would appear that some doubt exists in the profession as to whether Lord 
Trayner’s dissenting opinion in Molleson, 19 R. 581, does not truly represent 
the state of the law. The deduction which Mr. Sturrock is inclined to 
draw from the decision of the House of Lords in the Heritable Reversionary 
Company's case, 19 R. (H.L.) 43—viz., that the trustee in bankruptcy of 
a cedent for value is not entitled to the property comprised in an unintimated 
assignation, has no doubt equity (and English precedent) to recommend it, 
but is difficult to reconcile with the terms of the Sequestration Statute and 
the case of 7'od’s Trustees vy. Wilson, 7 M.1100. To grant a second assignation 
would no doubt be fraudulent, but the subject of assignation seems to remain 
the property of the cedent until the latter is divested. On the whole question 
of intimation of assignation Mr. Sturrock ought to have discussed the opinions 
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in Donaldson v. Orr, 17 D. 1053, and Wallace v. Davies, 15 1). 688, which 
are not mentioned. Again, in the chapter on Contract of Submission 
there are one or two points illustrated by decision on the construction of 
the Arbitration (Scotland) Act, 1894, which might have been noticed. It 
would be easy to carry this line of criticism throughout Mr. Sturrock’s book, 
but it would be scarcely fair, because, as we have said, there is no room in 
a conveyancing treatise for the satisfactory statement of all points of law 
arising on the construction of clausesin deeds. At the same time we think 
the present work would have been improved by a fuller citation of authority 
on certain points. 


A Treatise on Provisional Orders applicable to Scotland under the 
Private Legislation Procedure (Scotland) Act 1889 and other 
Statutes, together with an Appendix of Orders, Regulations and 
Forms. By A. H. B. Constante, Advocate, Edinburgh, and A. 
3EVERIDGE, Parliamentary Solicitor, Westminster, assisted by H. P. 
Macmituan, Advocate, Edinburgh. Edinburgh and London: Witt1am 


GREEN & Sons, 1900. 


This is an excellent piece of workmanship. It is throughout written 
with clearness and point. While the object of the book is severely practical, 
the somewhat difficult general principles underlying such subjects as locus 
standi, &c., are treated in a highly satisfactory manner. It cannot be 
doubted that it will become the standard book of reference in the various 
classes of business, arising under the recent statute, and also in the various 
classes of provisional orders under other statutes in Scotland, as to which 
the law procedure and practice are now for the first time stated in a system- 
atic manner. Less than one-half of the text is devoted to the Procedure 
Act, but this contains a detailed exposition of all stages of the application, 
of model forms of order, of the statutory conditions of public borrowing, 
of the provision for expenses of application, &c. One singular result of 
the now generally accepted view, that the Borough Funds Act does not apply 
to Scotland, is that under section 56 of the Local Government Act 1889, the 
County Council of Scotland have statutory powers at least to oppose bills, 
which are not enjoyed by the Municipal Corporations, and this result is not 
altered by section 11 of the Procedure Act which merely gives to the 
corporations in cases under that Act the same powers as they formerly 
enjoyed in regard to private and confirmation bills. It is generally 
believed that the Commissioners under the Act will apply in Scotland the 
rules of locus standi settled by the Court of Referees for Bills under the old 
system, and to some extent embodied in the standing orders of Parliament. 
Hence the importance of Chapter viii. in this book, which seems both lucid 
and accurate. To lawyers generally perhaps the most interesting discussion 
is that contained in Chapter vii. on Judicial Intervention, which divides 
itself into—(1) restraint of parliamentary proceedings ; (2) restraint of exer- 
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cise of parliamentary powers ; and (3) enforcement of statutory duties. It 
would appear that the abstract right of the Courts to interfere with the 
promotion of private bills, laid down by Lord Cottenham in Heathcote’s 
case, 2 Mac. and G. 109, amounts to nothing at all, although perhaps a man, 
who had de recenti agreed not to oppose a bill, might be interdicted from such 
opposition, The same principles probably apply to the case of provisional 
orders under particular statutes which upon confirmation are declared to 
have the validity of statutes. The contrary view was taken by the Court of 
Session in the Hamilton case, 25 R. 350, in which it was held that the 
general power under section 45 of the Burgh Police Act 1892 to apply 
for provisional orders for the purposes therein referred to did not authorise 
an application intended, inter alia, to repeal a section of a local statute 
reserving the benefit of the common good for a certain area of the 
Burgh, and interdict was accordingly granted. This decision can hardly be 
reconciled with that of the Queen’s Bench in Frewen’s case, 34 LJ. Q.B. 
159, where the Court refused to quash a provisional order of the Home 
Secretary under the English Public Health Acts. It is true that in the 
latter case the order was already issued, while in the Hamilton case the 
proceedings were only at the initial stage before public inquiry. But the 
ground of the English decision was that the order was entirely without 
validity until confirmed by Confirmation Bill, on which Bill objections to 
competency could be stated if it were opposed and referred to a Select 
Committee, and all objections to competency would be, cured by tlie 
decision of Parliament. Similarly, under section 45 of the Burgh Police 
Act a Confirmation Bill is required. There is, however, a very considerable 
number of orders under particular statutes, where no Confirmation Bill is 
required, unless a memorial or petition is presented to ask for one, and 
there is a certain number of such orders, ¢.g., under the Local Government 
(Scotland) Act 1894, where the sanction of the Local Government Board 
is final and conclusive. In the last class, at all events, the principles laid 
down in the Hamilton case might be applied with safety. This, however, 
would not be in the form of interdict, for the statute makes special 
provision for the Board and a party interested stating a special case in 
Court on the question whether the proposed order is within the powers 
conferred by the Act. The second and rather larger portion of 
Mr. Constable’s book discusses the form and procedure in applications for 
provisional orders under various statutes to the Board of Trade, the Local 
Government Board, the Secretary for Scotland, &c., while the appendix 
includes the General Orders, the Board of Trade Regulations under several 
statutes, in which their jurisdiction is supreme, and a supply of forms both 
for the procedure under the new statute and for provisional orders. The 
statement in this part of the book by Mr. Bennett, C.E., of the principles 
of water compensation is stated to be the first discussion of that important 
subject in print. It has been fought before many Committees by the late 
Mr. Hawkesley, C.E., and Mr. Copland, C.E., and the general rule for 
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calculating the available rainfall on which the amount of compensation 
water depends, may be said to be fairly well settled. On the whole this 
book is fully adequate to the occasion which produces it—viz., the 
introduction into Scotland of a new mode of private bill legislation,—and it 
deserves all success. 


We have also received The American Law Review for September- 
October, 1900, which contains most appreciative references to the late Lord 
Chief-Justice, and in taking note of the Banquet of the Bench and Bar of 
England to the Bench and Bar of the United States last July remarks: 
“Such courtesies cannot fail to stimulate that feeling of cordiality and 
fellowship which is reviving and growing between the two great branches 
of the English-speaking race,—a feeling which must begin with the 
intellectual classes and work its way down through the common people ;” 
the Annales des Sciences Politiques for September, 1900, in which the 
article of most cosmopolitan interest is the second and final instalment of 
Mr. Charles Dupuis’ review of the Hague Peace Conference; and the 
Rivista Italiana per le Scienze Giuridiche for September, 1900. 
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Hotes on Decided Cases. 


Poor Law—‘‘Chargeability to Parish'’—Effect of Poor Law (Scotland) 
Act 1898, sec. 1—*‘ Derivative Settlement.” — Parish Council of Falkirk 
v. Parish Councils of Stirling and Govan, 1st Division, 12th June, 1900, 
2 F. 999.—A widow had, prior to the Poor Law Act of 1898 coming 
into operation, applied to the inspector of a parish for relief; and, shortly 
after that Act came into operation, had been certified by the parochial 
doctor to be a proper object of relief, which she accordingly received. 
Notice was given to the parish of her late husband’s birth that she had 
“as a pauper become chargeable on the parish.” The first point requiring 
decision in this case was whether in these circumstances she had, prior to 
the commencement of the Poor Law Act of 1898, become “ chargeable ” to 
the parish where she had applied for and received relief in the sense of the 
proviso in section 1 of that Act. If so, her case would not have been 
affected by the rest of that section. All the Judges of the First Division 
held, following the decision in Turnbull vy. Kemp, 20 D. 703, that the date 
of admission to the poor’s roll, and not the date of the application for relief, 
must be taken as the date at which “chargeability” begins; and con- 
sequently that the widow in this case not having been admitted to the 
poor’s roll had not become chargeable. 

The question of interest in the case then arose, viz. :— What is the effect 
of section 1 of the Poor Law Act of 1898, which, after repealing section 76 
of the Poor Law Act of 1845, enacts that “from and after the commence- 
ment of this Act no person shall be held to have acquired a settlement in 
any parish in Scotland by residence therein unless such person shall, either 
before or after, or partly before and partly after, the commencement of this 
Act, have resided for three years continuously in such parish, and shall 
have maintained himself without having recourse to common begging either 
by himself or his family, and without having received or applied for 
parochial relief. . . .” 

The facts material for the consideration of this question are these :— 
Mrs. Paterson, who was born in the parish of Falkirk, was married to 
James Paterson who was born in the parish of Stirling. She resided with 
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him in the parish of Govan from Whitsunday 1895 to 23rd September 
1898, when he died. The Poor Law Act of 1898 came into operation on 
Ist October, 1898. The Parish of Falkirk had ultimately relieved Mrs. 
Paterson. The defending parishes admitted that the parish of Falkirk had 
aright of relief against one or other of them ; and the question was, which ? 

The Parish Council of Stirling pleaded that “ the settlement of the said 
Mrs. Susan Rankine or Paterson being in the parish of Govan” they should 
be assoilzied. The Parish Council of Govan pleaded—(1) that “the deceased 
James Paterson not having acquired a residential settlement in Govan 
Parish, his wife could derive no settlement there ;” and (2) that “the said 
James Paterson having been born in the parish of Stirling, and having no 
residential settlement at his death, that parish is the settlement... of 
his pauper widow and pupil children.” 

It was argued that if the widow had a derivative settlement in the parish 
of Govan that settlement must have had the late husband for its source. 
Now the husband resided for more than three but less than tive years in that 
parish ; and, as he died before Ist October, 1898, five years’ residence was 
required by law for the acquisition of a residential settlement during the 
whole period of his residence there. It seems clear, therefore, that the 
husband did not acquire a residential settlement in Govan. Ergo, said the 
parish of Govan, the widow, whose only conceivable settlement in Govan 
would be derived from that of her husband, can have no claim against 
Govan, and must fall back on Stirling, the parish of her husband’s birth. 

In holding that this argument is unsound and that the effect of section 1 
of the Act of 1898 was to give to Mrs. Paterson a derivative settlement in 
the parish of Govan—a decision from which Lord M‘Laren dissented—their 
Lordships all felt the’ difficulty of seeming to declare “that he (Paterson) 
should, for the purposes of the present question, be held to have had a 
settlement there (in Govan) which he never had in fact during his life.” 
This is not, however, a real difficulty ; because, as we shall see, the result of 
giving Mrs. Paterson a derivative settlement in Govan can be arrived at 
without making any such declaration. Lord Adam says in his opinion— 
and the remark goes very near to the heart of the matter—that he does not 
think that it is a sufficient reason for not giving effect in this case to the 
provision of the Act of 1898, “that if the question of chargeability had 
arisen prior to the commencement of the Act the result would have been 
different ;” and in some observations on the subject of ‘“ derivative settle- 
ment,” Lord Kinnear completely exposes the fallacy in the reasoning of the 
Govan authorities. The word “ derivative ” is at the root of the fallacy. It 
has been assumed, as Lord Kinnear points out, that the settlement of a wife 
or child “derived ” from the residence of a husband or father must be his 
actual settlement (original or acquired) which has been ceded or assigned by 
him to the wife or child “so that the right in the wife as transferee cannot 
vary in any respect from that which was vested in her husband, the trans- 
feror.” This assumption involves a complete misconception. The source 
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of the wife’s right is the Act of Parliament and not the husband ; and’ the 
wife’s derivative settlement depends upon the husband only to this extent, 
that the law takes cognisance of the nature and duration of his residence 
during the subsistence of the marriage (which, as the wife can have no 
independent settlement stante matrimonio, the law regards as_her resid- 
ence), and confers upon the widow the settlement which the existing law 
declares to be the right resulting from such residence. It was unnecessary 
then, in order to impose the liability on the parish of Govan, to hold that 
the lusband had a settlement there which in point of fact he never had ; 
it was sufficient to note that he resided for three years in that parish, and 
to decree that such a period of residence being since Ist October, 1898, 
sufficient to give a residential settlement, his widow had in virtue of that 
residence acquired such a settlement. The statute gives the settlement ; 
the husband the residence merely. 


C. H. B. 


Workmen's Compensation Act 1897—‘‘ Average weekly earnings.’ — 
Russell v. M‘Cluskey, 1st Division, 20th July, 1900, 37 S.L.R.931.—This case 
raised again the question of the effect of the expression “average weekly earn- 
ings” in Schedule 1 of the Workmen’s Compensation Act which has twice been 
dealt with in the English Courts, and was also considered in the Scotch case 
of Doyle v. Beattie & Sons in the Second Division, commented on in the last 
number of the Juridical Review. As was there pointed out, the two 
English cases of Zysons, and Stuart v. Nixon went this length, that in con- 
sequence of the expression “average weekly earnings ” occurring in Schedule 
1, a workman must have been in the employment in which he was injured 
for at least two weeks in order to have a claim under the Act, because it is 
only after he has been for two weeks in the employment that the average of 
his weekly earnings can be struck. 

In the case of Doyle v. Beattie & Sons the Judges of the Second 
Division held that, inasmuch as the workman there had worked for a 
substantial part of two weeks, they had: material enough to enable them to 
calculate the average weekly earnings, and so avoided going the length of 
the English cases, or going against them. In this case the First Division 
took a similar course,—the workman (a miner) having worked during three 
days of one week and five of another. There is, however, this difference of 
tone to be noted between the opinions of the two Divisions, that whereas 
Lord Trayner in the one indicated a readiness to follow the English cases if 
necessary, Lords Adam and M‘Laren in the other evinced a marked dis- 
inclination to do so. The reasons of the two First Division Judges for this 
disinclination are not identical ; but they are both cogent. Lord Adam sees 
nothing in the Act which requires a workman to work any given number of 
weeks, or days or hours in a week. Lord M‘Laren cannot see why an 
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average or “ mathematical mean” may not be computed as well with one 
week for the divisor as with two, ten, or any other number. 

It is satisfactory to have these indications of opinion tending towards a 
wider, and one ventures to think a more rational reading of this beneficial 
statute. There seems to be no reason why the Legislature should have 
intended to fix upon a fortnight, a whole fortnight, and nothing but a fort- 
night, as essential to a claim under the Act. The objects of the Legisla- 
ture in this connection would be two, viz. :—(1) to exclude casual work- 
men not in continuous employment at all, and (2) to give compensation 
to non-casual employees based in amount on an average of their weekly 
earnings. If then an employee be in a reasonable sense in the employment 
of his employer, and have worked for such a number of days or hours 
that a man of common-sense could calculate what on the average such an 
employee would earn in that employment in a week, it is hard to see why 
he should not have the benefit of the Act, and still harder to conceive that 
it was the intention of the Legislature to exclude him. 


C. H. B. 


Prize Court —Vessel carrying Enemy’s Goods consigned to Neutral 
Port.—Queen v. Bucknall Bros. (The Mashona).—The question in this case 
was whether the British ship Mashona, captured by a British cruiser at Port 
Elizabeth, a British port, had been engaged in carrying cargo for, and 
trading with the Queen’s enemies. The captors claimed condemnation of 
the ship and a portion of its cargo in the Prize Court at Capetown. The 
Court (C. J. De Villiers, Justices Buchanan and Lawrence) ordered restitu- 
tion of the ship (Justice Lawrence doubting), but confiscated the portion of 
cargo proved to be enemy’s property (Justice Buchanan doubting). There 
was no question involved of contraband of war, or of the rights of neutrals. 
The portion of cargo in dispute was addressed to neutrals resident and 
carrying on business in the Transvaal, but it was argued that these goods 
were not liable to condemnation because they had been consigned to a 
neutral port. The Court held, following Lord Stowell’s judgment in the 
Jarge Pieter (4 Rob. 79), that all trade with the enemy was illegal, and that 
the fact of goods going to a neutral port in transit made no difference. It 
was sufficient that the goods were taken afloat and belonged to the enemy. 
A declaration of war is equal to an Act of Parliament prohibiting intercourse 
with the enemy except by the Queen’s licence. The test is the nationality, 
or the domicile, of the consignee. A neutral, or British subject residing or 
trading in the enemy’s country is impressed with the hostile nationality. 

With regard to the ship, the question was more difficult. That the ship 
carried goods destined for the enemy’s country, raised a presumption of 
intention to trade with the enemy. But the majority of the Court regarded 
this presumption as rebutted by the facts. The Mashona had been laden at 
New York, after the war in South Africa began, with general cargo, for the 
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British Colonial ports and Delagoa Bay, at which last port the voyage’ was 
to terminate. The continuous voyage was not arranged for any purpose of 
evasion : on seizure in Algoa Bay, the fullest inspection of documents was 
given ; and the majority of the Court was satisfied that the goods would not 
have been taken to Delagoa Bay without permission being first obtained, in 
accordance with general instructions given by the Secretary of State to the 
Colonial Customs Authorities. It was not necessary that the licence, or 
permission, should have been a specific particular licence procured before 
the voyage had commenced, nor was the mode in which it was expressed 
material. Mr. Justice Lawrence took the stricter view that, as clear proof 
of the ultimate destination of the goods in question was found in the mani- 
fest and bills of lading, it became the duty of the captain to decline to con- 
vey them, as laid down by Lord Tenterden (Abbott on Shipping), because 
the contract of affreightment after war began could not lawfully be fulfilled. 
As the Mashona was without a licence when seized, stricto jure her liability 
to seizure and condemnation remained. The defence had to his mind failed 
to prove that there was no intention on the part of the master to trade 
with the enemy, except by permission of the proper authorities. Probably 
this stricter view is more in accordance with precedents, particularly the case 
of The Hoop, 1 Rob. 196, and Juffrow Catharina, 5 Rob. 141. The case 
deserves study, but is as yet fully reported only in the Journal of the Society 
of Comparative Legislution, v. pp. 326-34. 














XUM 





345 


INDEX TO VOLUME XII. 











: PAGE 
Administrative Trusts, . s ‘ : : : 45 
: Aliens? Were the Outlanders, . : ; : : 59 
American Bar Association, : , ‘ ‘ ; 317 
Appellate Courts of the Empire, . : ; . : 1 
q Australia, Constitution of Commonwealth of, : ‘ . 113 
: Australian Federation, ; . ‘ : ; 77 
Author? Whatisan, . . 5 , 217 
Balfour, Portrait of Lord President, . : : Frontispiece 
Bankruptcy, Preferential Payments in, . ‘ , ‘ 185 
: Collisions, Shipowners’ Liability for, under International Law, . 143 
d Colonial Marriages with Deceased Wife’s Sister, . . : 315 
: Commonwealth of Australia, Constitution of, : : ‘ 113 
Contraband consigned to Neutral Ports, . ‘ ‘ 131 
Contracts in Restraint of Trade, . ; , 2 ; 283 
Court of Session in 1629, : ; ; ‘ 137 
Criminal Procedure at Stornoway, ; : : , 176 
Current Topics, . : ’ , 72, 184, 308 
Custody and Gunnin of Childves, ‘ : ; ‘ 232 
Decided Cases, Notes on (see Separate Indexes), . . 106, 209, 339 
Delagoa Bay Railway Arbitration, . ‘ . : 308 
English Cases as Scots Authorities, ; i 4 ‘ 304 
Executors (Scotland) Act 1900, . ‘ ‘ . : 316 
Fatal Accident Enquiries, , . : . 39 
Fiduciary Fee in Feudal Conveyancing, . , , . 25 
Firms, Registration of, . ‘ ; . ’ : 190 
Incidence of Taxation, . : . : 80 
Indians, Status and Rights of, in United States, : , : 318 
Insurance in Transvaal, . : ‘ , ; , 79 
‘4 VOL. XII.—NO. 4. 2A 
i 
j 





XUM 


























346 THE JURIDICAL REVIEW. 
ee PAGE 

Insurance through Solicitors, and the Prevention of Corruption 

Bill, . ‘ : ; : 252 
International Law, Maiding of Sentivate of, ; : 310 
International Law, Shipowners’ Liability for Collisions ~ ‘ 143 
Kruger’s Tour, Ex-President, . , . ‘ 313 
Legislation of the Year, . 5‘ : ; : : 319 
Macdonald, Portrait of Lord Justice-Clerk, to face page . ‘ 217 
Martial Law, : , i ; ‘ ; 4 311 
Money Lenders Bill, , ; ‘ , . ‘ 78 
Outlanders Aliens? Were the, . ; ‘ . ; 59 i 
Petty Customs—IL., , , ‘ ; : ; 151 
Preferential Payments in Bankruptcy, . : 185 
Prevention of Corruption Bill and Insurance Sina Siticleons, . 252 
Private Legislation Procedure, . ‘ : ; 187 
Protectorate and War, . : ; ‘ ; ; 184 
Queen’s Ferry, The, ' ‘ ; ; , ; 268 
Registration of Firms, . : : : é ‘ 190 
Restraint of Trade, Contracts in, . ; : : , 283 
Reviews of Books (See Separate Index), . . : 81, 196, 324 
Sheriff in Scotland, The, . , ; 15 
Shipowners’ Liability for Collisions isin ietesiantonl — ‘ 143 
Solicitors, Insurance through, and the Prevention of Corruption 

Bill, ‘ : : 252 
Spiritual Independence Ciscuiaectiomally Canadiens, ‘ : 191 
Stornoway, Criminal Procedure at, : . : : 176 
Taxation, Incidence of, . ' ‘ ‘ . ; 80 
Transvaal, Insurance in, . : : : . : 79 
Usages of War, . ; , ; : . . 72 
War, Protectorate and, . ; : : ‘ : 184 
War, Usages of, . ‘ . , , ‘ ‘ 72 


YUM 








CONTRIBUTORS 

PAGE 

Bartholomew, J., ? ‘ . 93 
Begg, J. Henderson, . . 39 


Brown, C. H., . 215, 313, 339, 341 
Campbell, R. Vary, . . 415,191 


Christie, J. Roberton, . 72, 95, 283 
Clark, T. Lindsay, —. ; % Rep 
Constable, A. H. B., . ; . 207 
Gloag, W. M.,. , : . 202 
Grant, Sir Ludovic J., . 197, 201 
Haldane, R. B., . ‘ . 2 1 
Hamilton, A. M., : : . 45 
Henderson, J. Hossell, : . 304 
Henderson, R. Candlish, . 131, 329 


Howden, C. R.A, . : . 102 


INDEX. 


TO VOLUME XII. 


Kirkpatrick, Professor, 
| Law, George, : .- 2oi 
Leslie, J. Dean, ‘ 
Mackay, Mneas J. G., 
Mackintosh, Professor, 


| 


Maemillan, HL. ae ’ : 84, 
Millar, J. Duncan, 

Moffatt, Alexander, 

Morison, Peter, 

Stuart, Dudley, 

Sutherland, J. B., 


Sweet, Charles, : 92, 200, 


W ilson, Professor J. Dove, : 
Wilton, G. W., ; 


BOOKS REVIEWED. 


American Bar Association, Report 
of Twenty - Second Annual 


Meeting of, . ; : . 105 
Bainbridge’s Law of Mines and 
Minerals, ‘ ; P . 84 


Baty’s International Law in 
South Africa, . : : . 329 


Beal’s Law of Bailments, . 202 
Beverley Town Documents (Sel- 
den Society), . 332 


Chand’s Indian Civil Procedure,. 329 

Clauson’s Supplement to Buck- 
ley’s Companies Acts, . . 333 

Constable & Beveridge’s Pro- 


visional Orders, : 336 
Easton’s Appointment of New 

Trustees, . 102 
Encyclopedia of the Law of Scot- 

land, 196 
Fawcett’s Law of Landlord and 

Tenant, . . 92 


Food and Drugs Acts Cases, . 100 
Grierson’s Law of Stamp Duties,. 86 





Highmore’s Excise Laws, . a) 288 
Stamp Laws, . : . 89 
Holland’s Elements of Juris- 
prudence, : 329 
Howman’s Town Councils (Scot- 
land) Act 1900, : 332 
Indermaur’s Conv eyancing Prin- 
ciples and Practice, . . 200 
Ingham’s Property in Animals, - 103 
Innes’ Law of Easements, . 93 


Trons’ Scottish Justices’ M: anual, . 331 
Jolly’s Contracts in Restraint of 
Trade, . : ; ‘ . 95 


Journal of Society of Comparative 
Legislation, . . 96, 98, 208, 

Kelly’ s Drafts sman, 

Littler’s Rights and Duties of 
Justices, ‘ 

Menzies’ Lectures on Con- 
veyancing, ‘ P : : 

Muirhead’s’ Historical _Intro- 
duction to Roman Private Law, 


| Randolph’s Law_ of Territorial 
Burns’ Conveyancing Hand-book, 325 | 


Expansion, with especial refer- 
ence to the Philippines, 
Rolin’s L’Abordage, 


Scots Statutes Revised, . 102; 


Select Cases in the Court of 
Requests (Selden Society), 

Stocquart’s Personnalité de la 
Femme-mariée en Angleterre, 

La Vie Judiciaire 4 New 





York, 

‘Studies in 1 Priv ate Inter- 
national Law, . ; ; ‘ 

Strahan’s Introduction to Con- 
veyancing, 

Walker's History of the Law of 
Nations, . 

Walton’s New Laws of Employ ers’ 
Liability in England and 
France and their bearing on 
Quebec Law, 

Wigram’s Justice’ s Note- Book, 

Williams’ Law of Personal 
Prosperity, 

Wills’ Law relating to Electric 
Lighting and Energy, 








PAGE 
113 
268 

99 

81 
199 
137 
204 
217 
252 
100 
143 
324 

59 
232 


325 


81 
205 


205 


207 








348 


THE JURIDICAL REVIEW. 


DECIDED CASES NOTED. 


De Nicols v. Curlier, 

Doyle v. Beattie & Sons, 

Falkirk Parish Council v. Stirling 

and Govan Parish Councils, 

Ferguson v. Paterson, . 

Gardner, : 
Gluckstein v. Barnes, . 
Henderson v. Glasgow Corporation, 
Macdiarmid v. Moy es, « 


SUBJECTS 


Defined Right of Passage, 

Division of Commonty— Public 
Bleaching and_ Recreation 
Ground, : 

Duty to Disclose Secret Profit by 
Promotors, 


Effect of Change of iiasdiatad 
Domicile on Community of 
Goods or Marriage-Contract, 


Insurance—Warranty—Fraud, 
Personal Liability of Trustee for 
Proper Custody of Funds, 


Poor Law — “Chargeability to 
Parish”—Effect of Poor Law 


PAGE 
213 
215 


339 


209 | 


112 
21 
215 


106 ! 


109 | 


211 


213 
111 


2,09 


PAGE 
| Matheson’s Trustees, 107 
| Milne v. Inveresk Lendwand! Oita 
mittee, . 109 
Queen v. Bucknall Brothers (The 
Mashona), 342 
Reid v. Employers’ Accident a 
| surance Company, Limited, 111 
| Russell v. M‘Cluskey, 341 
Weir v. Grace, 210 
CASES NOTED. 
(Scotland) Act 1898, Sec. 1— 
Derivative Settlement, 339 
Prize Court — Vessel Carrying 
| Enemy’s Goods consigned to 
| Neutral Port, 342 
' Succession — Will by Client in 
favour of Law Agent, 210 
| enenhen— eating, 107 
| Succession—Vesting Subject to 
|  Defeasance, 112 
| Workmen’s Compensation deat, 
| 1897—“‘ Factory ”—Refuse De. 
| structor, _ «+» » 
| Workmen’s Compensation Act, 
| 1897—“ Average Weekly Earn- 
ings,” ; 215, 341 





LORIMER AND GILLIES, PRINTERS, EDINBURGH. 








YIM 








XUM 


